سرقت علمی بیش از ۹۰ درصدی در فصل پنجم پایان‌نامه‌ی آقای حسن روحانی
نویسنده و محقق: دکتر میم الف
بیش از نود درصد فصل 5 از صالحی (ایرانی)، Mtupah (تانزانیایی)، کمالی (افغانستانی) و صَرّامی (ایرانی) سرقت شده است:
(1) سرقت علمی تز روحانی از صالحی:
تقریباً 5000 واژه از فصل 5 (صص 325-304) کلمه به کلمه از این مقاله‌ی آقای سید عباس صالحی سرقت علمی شده است:
صالحی، سید عباس (1367) «مکتب و مصلحت [1]»، مجله‌ی حوزه، شماره‌ی 28
(2) سرقت علمی تز روحانی از Mtupah:
تقریباً 2800 واژه از فصل 5 کلمه به کلمه از تز دکترای Mtupah سرقت علمی شده است:
Omari Mtupah, Juma Mikidadi (1990), Theory of Al-Masalih Al-Mursalah in Islamic Law, A Thesis Presented for The Degree of Doctor of Philosophy (Ph. D) in The Faculty of Arts, University of Edinburgh.
 (3) سرقت علمی تز روحانی از پروفسور هاشم کمالی:
فقط در فصل 5 تقریباً 1550 واژه از این کتاب آقای محمد هاشم کمالی سرقت کلمه به کلمه شده است:
Kamali, Mohammad Hashim, 1991, Principles of Islamic Jurisprudence

گفتنی است در پی‌نوشت‌های فصل 5 هیچ ارجاعی به اثر آقای کمالی وجود ندارد.
(4) سرقت علمی تز روحانی از صرّامی:
تقریباً 800 واژه از فصل 5 (ص 68 و صص 304-301) کلمه به کلمه از این کتاب آقای حجت الاسلام سیف‌الله صرّامی سرقت علمی شده است:
صرّامی، سیف‌الله، احکام حکومتی و مصلحت، مرکز تحقیقات استراتژیک مجمع تشخیص مصلحت، تهران: نشر عبیر، 1380.
گرچه سال انتشار کتاب آقای صرّامی 1380 است ولی مثل کتاب دکتر کلانتری قبل از تز نوشته شده است. برخی از دلایل تقدم نگارش کتاب احکام حکومتی و مصلحت بر تز آقای روحانی:
 (1) خود آقای حسن روحانی در یادداشتی که بر این کتاب نوشته است در صفحه‌ی 7 می‌گوید: «مرکز تحقیقات استراتژیک در سال 1373 ضمن تحقیقی تحت عنوان «احکام حکومتی و مصلحت» کوشید ...»
(2) این کتاب برگزيده‌ی پژوهشهاي فرهنگي سال وزارت ارشاد 1376 است. این سند محکم تقدم سال نگارش احکام‌ حکومتی و مصلحت بر تز آقای روحانی، برای نمونه در نوشته‌ی زیر منعکس شده است: 
«پژوهشگران برگزیده فرهنگی در سال 76»، مجله رسانه، پاییز 1376، شماره 31 (سال هشتم شماره سوم)، صفحه‌ی 107: «در گروه فرهنگی - دینی ...  و سیف الله صرامی با پژوهش «احکام‌ حکومتی و مصلحت» برگزیده شدند.»
(3) دكتر محسن اسماعیلی (عضو حقوقدان شورای نگهبان در سه دوره اخیر، نماینده استان تهران در مجلس خبرگان رهبری و ...) سال 1377 نقدی بر نسخه‌ی کامل کتاب احکام حکومتی و مصلحت نوشته است:
اسماعیلی، محسن (تابستان ۱۳۷۷)، «نقد و بررسی تحقیق مرکز تحقیقات استراتژیک در خصوص (احکام حکومتی و مصلحت)»، نمایه پژوهش، شمارة ۴ و ۵.
گفتنی‌ست که پیشتر کارشناسان وزارت علوم و ایران‌داک در گزارشی که مورد تایید دکتر رضا فرجی دانا (وزیر سابق علوم در دولت یازدهم) قرار گرفته بود، نوشته بودند:
«مهمترین عنصر در یک تز دکتری، عنصر نوآوری – یا ارائه دیدگاه یا دانشی نو - در حوزه مورد مطالعه است. این کار به درستی و به بهترین وجه در تز دکتر روحانی در فصل 5 به بعد – که فاقد هرگونه همپوشانی با متون است – انجام شده است / همانگونه که در تحلیل همانندجویی هم آمده، در فصلهای پایانی تز (فصل 5 و 6) که در واقع حاوی دستاورد و نوآوری تز (یعنی تحلیل و تفسیر دکتر روحانی از متون و منابع) هستند هیچ شباهتی در متن ایشان و متون پیشین دیده نمی‌شود. این بدین مفهوم است که تز دکتر روحانی اصیل و حاوی نوآوری است / تز دکتر روحانی با نیت سرهم‌بندی متون دیگر نگاشته نشده است چه در غیر این صورت نمی‌توانست در فصول پایانی نتیجه‌گیری‌های اصیل و مستند با قلم خودشان داشته باشند آن هم با صفر درصد شباهت با متون موجود.» اطلاعات بیشتر و متن کامل این تطهیرنامه‌ی دستوری-دولتی: /t.me/rouhanithesis/239
Chapter 5

Rouhani’s PhD Thesis, p. 287

(public interest) 

Literally, Maslaha means "benefit" or "interest". The lexicographers believe that "saluha" which is the root of the word "Maslaha" is opposite to the word "fasad" and interpret it as anti-corruption. In their opinion, corruption means going out of moderation. Therefore, "Maslaha" can be considered as something which brings about moderation. Because of this some of the lexicographers believe that the word "Maslaha" is equivalent of the word "manfaa"' (interest) in respect of rhythm and meaning. 3
Rouhani’s PhD Thesis, p. 330

Endnote 1.
Lesan-Al-Arab, op.cit., Vol. 7, P. 384; Aqrab-Al-Mavared, op.cit., Vol. 1, P. 656; Muajam Maqaiss Al-Lughah, op.cit., Vol. 3, P. 385.

Endnote 2.
Mufradat-Al-Ragheb, op.cit., P. 393.

Endnote 3.
Langarudi Jafar, Laws in Islam, Tehran, 1978, P. 158; Qazzali, Al-Mostasfa, op.cit., Vol 2, P 286.

Plagiarized from Sarrami, p. 68
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Rouhani’s Ph.D. Thesis, pp. 287-288

In the Quran various derivatives of the root of Maslaha (Saluha) are used, the word Maslaha, however, does not appear there. The Quran uses zalama (he did wrong) 4 and fasada (he/it is corrupted) 5 as opposite terms to Saluha. Saleh the active participle of Salulia occurs very frequently in the Quran. On one occasion the meaning of this term is elaborated textually as follows:

"They believe in God and in the last day and enjoin goodness and forbid evil and hasten to do good deeds and these are the righteous ones (salehin)"6

Whereas it is clear that its use in the early period and in the Quran was essentially related to the meanings of good and utility, there can be no doubt that the word had not yet become a technical term.

Plagiarized from Mtupah’s Ph.D. Thesis, p. 20
In the Qur'an various derivatives of the root "s-l-h" are used, the word maslahah, however, does not appear there. The Qur'an uses "zalama" (he did wrong)30 and "fasada" (he/it corrupted)31 as opposite terms to "saluha". "Salih" the active participle of "s-l-h", occurs very frequently in the Qur'an. On one occasion the meaning of this term is elaborated textually as follows:
"They believe in God and in the last day and enjoin goodness and forbid evil and hasten to do good deeds and these are the righteous ones (salihin).32
Whereas it is clear that its use in the early period and in the Qur'an was essentially related to the meanings of good and utility, there can be no doubt that the word had not yet become a technical term.
Rouhani’s Ph.D. Thesis, p. 288

For the term Maslaha some scholars use other terms. Some call it as Maslaha mursalah (considerations of public interest), others use the term istislah (seeking the better) and still others use the term istihsan (equity). Although these terms may seem different, in reality they imply the same objective. Yet, each term looks at the same objective from a different angle. 7

Plagiarized from Mtupah’s Ph.D. Thesis, p. 21

For the term "al-masalih al-mursalah" some Muslim lawyers, jurists and scholars use other terms. Some call it as "al-munasib al-mursal" (unrestricted suitability), while others use the term "istislah". (seeking the better) and still others use the term "istidlal" (seeking proof). Although these terms may seem different, in reality they imply the same objective. Yet, each term looks at the same objective from a different angle.
Rouhani’s Ph.D. Thesis, p. 288

Obviously, the Maslaha is not a primary source of the Shariah and cannot be used alone in legislation unless dictated by the existing certain conditions. Some Islamic jurists have outlined nineteen sources for Islamic law in which Maslaha could be described as one of these sources.8
pp. 330-331 endnote 8:

8. These sources are: (1) The Quran, (2) the Sunnah; (3) Ijma of the Islamic Ummah; (4) Ijma of the Madinah people; (5) Qiyas; (6) A saying of the Companion of the Prophet (S.A W.); (7) Al- miaslaha (8) Istishab (continuation of a practice); (9) Al-Bara' Al- Asliyyah (original exemption); (10) Al-Urf (customs); (11) Al- istiqra' (induction); (12) Sadd Al-Zarai (preventive measures); (13) Istidlal (deducation); (14) Istihsan (equity); (15) Ikhtiyar Al- Aysar (taking the simple); (16) Al-ismah (immunity from sins); (17) Ijma of the people of Kufah; (18) Ijma of Al-Itrah (the house of the Prophet (S.A.W.)); and (19) Ijma of the four caliphs. (Abd Al-Wahhab, masader Al-Tashriih, P. 109)

p. 288

Some of these sources are accepted by all Islamic jurists and lawyers and some of them are disagreed upon.
Plagiarized from Mtupah’s Ph.D. Thesis, pp. 23-24

p. 23

al-masalih al-mursalah is not a primary source of the Sharicah, hence it cannot stand alone in legislation except by conditions. Some Islamic jurists have outlined nineteen sources for Islamic law in which al-masalih al-mursalah could be described as one of these sources. These sources are: (i) The Qur'an; (ii) The Sunnah; (iii) Ijmac of the Islamic Ummah; (iv) Ijmac of the Medinah people; (v) Qiyas; (vi) A saying of the Companion of the Prophet; (vii) al-Masalih al-Mursalah; (viii) Istishab (continuation of a practice); (ix) Al-Bara' al-asliyyah (original exemption); (x) Al-Cawaid (customs); (xi) Al-istiqra' (induction); (xii) Sadd al-dharaic (preventive measures); (xiii) Istidlal ( deduction); (xiv) Istihsan (equity); (xv) Ikhtiyar al-aysar (taking the simple); (xvi) Al-Cismah (immunity from sins); (xvii) Ijmac of the people of Kufah; (xviii) Ijmac of al-GItrah (the house of the Prophet) for Shicas; and (xix) Ijmac of the four caliphs.37

37 See cAbd al-Wahhab Khallaf, Masadir al-tashrlc al-Islami fi ma la nass fih, p. 109
p. 24

Some of these sources are accepted by all Muslim jurists and lawyers and some of them are disagreed upon.
Rouhani’s Ph.D. Thesis, p. 288

Clearly the strongest of these nineteen sources are the Quran and Sunnah, which are the prime origins of the Shariah. As far as Maslaha is concerned, it is derived from the the Quranic a'yat and the sayings of the Prophet (S.A.W.).9
Plagiarized from Mtupah’s Ph.D. Thesis, p. 24

Clearly the strongest out of these nineteen sources are the Qur'an and Sunnah, which are the prime origins of the Sharicah. As far as al-masalih al-mursalah is concerned, it is derived from the saying of the Prophet which states: "Do not inflict injury, nor repay one injury by another"
Rouhani’s Ph.D. Thesis, p. 288

After realizing the Maslaha and failing to find an explicit ruling in the Quran and Sunnah (or nusus), the Mujtahid has to take the required steps to come up with it. This is justified by saying that God's purpose in revealing the Shariah is to promote man's welfare and to prevent corruption in the world. This is, as Shatebi points out, the purport of the Quranic a'yah in Sura Al-Anbiya10 where the purpose of the prophethood of Muhammad (S. A. w.) is described in the following terms: "We have not sent you but as a mercy for all creatures". In another passage, the Quran describes itself, saying: "O mankind, a direction has come to you from your Lord, a healing for the ailments in your hearts".11 The message here transcends all barriers that divide humanity; none must stand in the way of seeking mercy and beneficence for human beings. Elsewhere, God describes His purpose in the relevation of religion, saying that it is not within His intentions to make religion a means of imposing hardship.12 This is confirmed elsewhere in Sura Al-Ma'idah13 where we read, in more general terms, that "God never intends to impose hardship upon people".14 These are some of the Quranic objectives which grasp the essence of Maslaha; they are permanent in character and would be frustrated if they were to be subjected to the kind of restrictions that the opponents of Maslaha have proposed. Several ahadith (pi. of hadilh) have been quoted by the Islamic Jurists to allow acting upon Maslaha, but none is a clear nass on issue. Particular attention is given, in this context, to the hadilh which provides that "No harm shall be inflicted or reciprocated in Islam".15

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
When the maslahah is identified and the mujtahid does not find an explicit ruling in the nusus, he must act in its pursuit by taking the necessary steps to secure it. This is justified by saying that God's purpose in revealing the Shari'ah is to promote man's welfare and to prevent corruption in the earth. This is, as al-Shatibi points out, the purport of the Qur'anic ayah in Sura al-Anbiya' (21:107) where the purpose of the Prophethood of Muhammad is described in the following terms: `We have not sent you but as a mercy for all creatures.' In another passage, the Qur'an describes itself, saying: `O mankind, a direction has come to you from your Lord, a healing for the ailments in your hearts [...]' (Yunus, 10:75). The message here transcends all barriers that divide humanity; none must stand in the way of seeking mercy and beneficence for human beings. Elsewhere, God describes His purpose in the revelation of religion, saying that it is not within His intentions to make religion a means of imposing hardship (al-Hajj, 22:78). This is confirmed elsewhere in sura al-Ma'idah (5:6) where we read, in more general terms, that `God never intends to impose hardship upon people.'[8. Cf. Shatibi, Muwafaqat, II, 3; Mustafa Zayd, Maslahah, p. 25.] These are some of the Qur'anic objectives which grasp the essence of maslahah; they are permanent in character and would be frustrated if they were to be subjected to the kind of restrictions that the opponents of maslahah have proposed. … The ulema have quoted a number of ahadith which authorise acting upon maslahah, although none is in the nature of a clear nass on the subject. Particular attention is given, in this context, to the Hadith which provides that `No harm shall be inflicted or reciprocated to Islam'.[9. Ibn Majah, Sunan, Hadith no 2340.] 
Rouhani’s Ph.D. Thesis, p. 290

This indicates the importance of confirming the consideration of benefits and the negation of injuries; and since the injuries are detested in the Shariah and benefits are confirmed it thus formulates the basis of the theory of Maslaha.
Plagiarized from Mtupah’s Ph.D. Thesis, p. 24
This indicates the importance of confirming the consideration of benefits and the negation of injuries; and since the injuries are detested in the Sharicah and benefits are confirmed it thus formulates the basis of the theory of al-masalih al-mursalah.

Rouhani’s Ph.D. Thesis, p. 290

The substance of this hadith is upheld in a number of other ahadith, and it is argued that this hadith encompasses the essence of Maslaha in all of its varieties.16 Al-Tufi (d. 716 A .H .), has gone so far as to maintain that this hadith provides a decisive nass on istislah. Aiesheh said that "the Prophet (S A W.) only chose the easier of two alternatives, so long as it did not amount to a sin".17 According to another hadith, the Prophet (S.A.W.) is reported to have said that "Muslims are bound by their stipulations unless it be a condition which turns a haram into halal or a i o halal into a haram” 18 Thus the Muslims are given freedom to insure their benefits, on condition that they abide by the Shariah. In yet another hadith, the Prophet (S A W.) is quoted to have said: "God loves to see that His concessions (rukhsah) are observed, just as He loves to see that His strict laws (azimah) are obeyed".19 This would confirm the doctrine that no unnecessary rigour in the enforcement of the ahkam is recommended, and that the Muslims should avail themselves of the flexibility and concessions that the Lawgiver has granted them and utilise them in pursuit of their Maslaha.

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The substance of this Hadith is upheld in a number of other ahadith, and it is argued that this Hadith encompasses the essence of maslahah in all of its varieties.[10. Khallaf, `Ilm, p.90; Abu Zahrah, Usul, p. 222.] Najm al- Din al-Tufi, a Hanbali jurist (d. 716 A.H.), has gone so far as to maintain, as we shall further elaborate, that this Hadith provides a decisive nass on istislah. The widow of the Prophet, A'ishah, is reported to have said that "the Prophet only chose the easier of two alternatives, so long as it did not amount to a sin'.[11. Muslim, Sahih Muslim, p.412, Hadith no. 1546.] According to another Hadith, the prophet is reported to have said that 'Muslims are bound by their stipulations unless it be a condition which turns a haram into halal or a halal into a haram.' [12. Abu Dawud, Sunan ( Hasan's trans.), III, 1020, Hadith no 3587.]

This would seem to be granting Muslims the liberty to pursue their benefits and to commit themselves to that effect provided that this does not amount to a violation of the explicit commands and prohibitions of the Shari'ah. In yet another Hadith, the Prophet is quoted to have said: 'God loves to see that His concessions (rukhas) are observed, just as He loves to see that His strict laws ( aza'im) are observed.' [13. Ibn al-Qayyim, I'lam, II, 242; Mustafa Zayd, Maslahah, p. 120.] 'this would confirm the doctrine that no unnecessary rigour in the enforcement of the ahkam is recommended, and that the Muslims should avail themselves of the flexibility and concessions that the Lawgiver has granted them and utilise them in pursuit of their masalih.

Rouhani’s Ph.D. Thesis, p. 291

The nature of the theory of Maslaha

In the strict sense of Maslaha the terminology is limited within the environment of benefits, which have not been dealt with by the main origins of the Shariah. The benefits should be independently judged by a Mujtahid and weighed out without referring to previous experience, simply because when new cases are referred to old ones bearing the same causes, the whole exercise develops into analogy and ceases to work under the theory of Maslaha. The Islamic understanding is that God has made rules in the best way to fit the lives of people by providing general principles and guidance and has left out the details of things to be discovered by the people themselves through observation and the use of common sense. He has dealt with the primary issues of life in general and has left the secondary ones to be tackled by the human beings themselves (as a mercy to them and not through forgetfulness or failure). The Quran says:

"O ye who believe! Ask not questions about things which may cause trouble. But if you ask about things when the Quran is being revealed, they will be made plain to you, God will forgive those: for God is oft forgiving, Most Forbearing. Some people before you did ask such questions, and on that account lost their faith” 20

Plagiarized from Mtupah’s Ph.D. Thesis, pp. 25-26
p. 25

the nature of the theory of al-masalih al-mursalah in the strict sense of the terminology is limited within the environment of benefits which have neither been dealt with by the main origins of the Sharlcah nor cancelled by them. The benefits should be independently judged by a mujtahid and weighed out without referring to previous experience, simply because when new cases are referred to old ones bearing the same causes, the whole exercise develops into analogy and ceases to work under the theory of al-masalih al-mursalah. The Islamic understanding is that God has made rules in the best way to fit the lives of people by providing general principles and guidance and has left out the details of things to be discovered by the people themselves through observation and the use of common sense. He has dealt with the primary issues of life in general and has left the secondary ones to be tackled by the human beings themselves (as a mercy to them and not through forgetfulness or failure). The Qur'an says:

"O ye who believe! Ask not questions about things
p. 26

which may cause trouble. But if you ask about things when the Qur'an is being revealed, they will be made plain to you, God will forgive those: for God is Oft-forgiving, Most Forbearing. Some people before you did ask such questions, and on that account lost their faith".40

Rouhani’s Ph.D. Thesis, p. 292

The Prophet (S.A.W.) is also reported to have said:

"... And (God) has kept silent over some things as a mercy to you without forgetting them, so do not ask about them". 21
Whenever the Quran and the Sunnah are reticent on any issue, the theory of Maslaha can be resorted to. Actually, the Quran and the Sunnah's ordinances on legal issues are very few in comparisons to injections pertinent to other aspects of life in general. The main purpose of this is to give enough room to accommodate every benefit possible without the need of altering anything in the main structure of the Shariah. The Quran, for instance, has not gone into detail of laying each and every rule, but instead it has just laid down general principles for the legislation.22
pp. 331-332 endnote 22:

22.
For example, in trade the Quran has limited its rules to four things only:
(1)
its legality: " … And God has permitted trade and forbidden usury ...”; 
(the Quran 2: 275)

(2)
The condition of mutual agreement: "O ye who believe! Eat not your property among yourselves in vanities: but let there be amongst you traffic and trade of mutual good-will..." (the Quran 4: 29);

 (3)
The act of witnessing: .. And take witnesses whenever ye make a commercial contract..." (the Quran 2: 282); 

and (4) its prohibition:

"O ye who believe! when a call is made for the prayer of Friday, rush for the rememberance of God, and leave trade ..." (the Quran 62:9).

Plagiarized from Mtupah’s Ph.D. Thesis, pp. 26-27

p. 26

The Prophet is also reported to have said:
"...And (God) has kept silent over some things as a mercy to you without forgetting them, so do not ask about them".41
1.10 LEGAL ORDINANCES IN THE QUR'AN AND SUNNAH
 It follows that the sphere in which the theory of al-masalih al-mursalah could operate is that in which the Qur'an and Sunnah are silent. In actual fact the ordinances of the Qur'an and Sunnah which deal with legal issues are quite scanty compared to the injunctions which deal with other aspects of life in general. The main purpose of this is to give enough room to accommodate every benefit possible without the need of altering anything in the main structure of the Sharicah. The Qur'an, for instance, has not gone into detail of laying each and every rule, but instead it has just laid down general principles for the legislation of practical rules whether in matters concerning civil rights, constitution, criminology or economics. We see, for example, in trade the Qur'an has limited its rules to four things only:- (i) its legality:
p. 27

"...And God has permitted trade and forbidden usury...";42

(ii) the condition of mutual agreement:

"O ye who believe! Eat not your property among yourselves in vanities: but let there be amongst you traffic and trade of mutual good-will...";43

(iii) the act of witnessing:

"...And take witnesses whenever ye make a commercial contract...";44
and (iv) its prohibition:

"O ye who believe! When a call is made for the prayer of Friday, rush for the rememberance of God, and leave trade...".45
Rouhani’s Ph.D. Thesis, p. 292

The Legal Definition of Maslaha

The Islamic jurists have differing definitions of Maslaha and its specifications. To Al-Ghazali (d. 1111) the word Maslaha denotes "obtaining benefit and preventing injury". he goes further adding after that,
"We do not mean by interpreting Maslaha as obtaining benefit and preventing injury only because these are human aims concerned with human welfare in human terms only, whereas what we actually mean by Maslaha is the preservation of the aims of the Shariah. The aim of the Shariah in regard to man is fivefold: viz: (i) to preserve his religion, (ii) to preserve his life, (iii) to preserve his
Plagiarized from Mtupah’s Ph.D. Thesis, p. 52

3.1 A.THE LEGAL DEFINITION OF MASLAHAH 
The Muslim lawyers have differing definitions of maslahah and its specifications. To al-Ghazali (d. 1111) the word "maslahah" denotes "obtaining benefit and preventing injury". He goes further adding after that,

"We do not mean by interpreting maslahah as obtaining benefit and preventing injury only because these are human aims concerned with human welfare in human terms only, whereas what we actually mean by maslahah is the preservation of the aims of the Shariuah. The aim of the Sharicah in regard to man is fivefold: viz: (i) to preserve his religion, (ii) to preserve his life, (iii) to preserve his
Rouhani’s Ph.D. Thesis, p. 293

mind (reason), (iv) to preserve his offspring and (v) to preserve his material wealth. Everything which secures the preservation of these five elements is a Maslaha, and everything which jeopardizes them is a "mafsada" (injury), the prevention of which is a Maslaha. 23
Apparently, the general meaning of Maslaha cannot be clearly distinguished from the definition put forward by Al-Ghazzali, since the Shariah actually fosters the attainment of benefit and the preclusion of injury and loss. Still, there is not anything which brings benefits and repels injuries that is not encompassed in the intention of the Shariah and is directly or indirectly connected with religion, or life, or mind, or offspring, or material wealth. Nevertheless, does it not happen that an individual person considers a thing to be beneficial to him while the Lawgiver considers it the other way round? We read, for instance, in the Quran:

"Fighting is prescribed for you, and ye dislike it. But it is possible that ye dislike a thing, which is good for you, and that ye love a thing, which is bad for you. But God knoweth and ye know not”. 24

On the other hand, Al-khwarizmi (d.850) defines Maslaha by saying:

it is the preservation of the objective of tire Shariah to prevent injuries to human beings".25

Maslaha, or protection of the Shariah's objectivity, does not solely signify preclusion of injuries to human beings, and this is only one side
Plagiarized from Mtupah’s Ph.D. Thesis, pp. 52-53
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mind (reason), (iv) to preserve his offspring, and (v) to preserve his material wealth. Everything which secures the preservation of these five elements is a ma _ slahah, and everything which jeopardizes them is a "mafsadah" (injury), the prevention of which is a maslahah.1
It could be said that there is no clear cut difference between the general meaning of maslahah and the definition given by al-Ghazali, because the obtaining of benefit and the prevention of injury is the real intention of the Sharlcah. Still, there is not: anything which brings benefits and repels injuries that is not encompassed in the intention of the Sharicah and is
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directly or indirectly connected with religion, or life, or mind, or offspring, or material wealth. Nevertheless, does it not happen that an individual person considers a thing to be beneficial to himself while the Lawgiver considers it the other way round? We read, for instance, in the Quran:

"Fighting is prescribed for you, and ye dislike it. But it is possible that ye dislike a thing which is good for you, and that ye love a thing which is bad for you. But God knoweth and ye know not".2

On the other hand, al-Khwarizml (d.850) defines maslahah by saying:

"It is the preservation of the objective of the Sharicah to prevent injuries to human beings".3
Maslahah or the preservation of the objectivity of the Sharlcah does not only mean the prevention of injuries to human beings because this is one aspect of it only.
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and aspect of it. The other aspect, which is equally important, is the positive side of Maslaha - the obtaining of benefits. Although the Islamic juristic principle has stressed the prevention of injury more than the attainment of benefit by saying: "Prevention of injury precedes the attainment of benefit", in reality they are two different things altogether and are therefore not the same; nonetheless it is necessary, in order to understand them both, that they should be considered as complementary.

However, in defining Maslaha Ibn Abd Al-Salaam (d. 1263 A.H.) puts a check and says:

"He who wants to know the rights, the benefits and the injuries, strong amongst them as well as the weak, has to review his mind with a visualization as to why the Shariah hasn't mentioned the solution or judgment of a particular problem he is confronted with in spite of the fact that the Shariah manifested rudes in which every single rule demands the subservience of human beings to their Creator and has not necessarily informed them of the benefit or injury of a thing in particular".

Then he goes on to define benefits and injuries saying: 

"Benefits are four kinds: needs and their causes; and happiness and their causes. Injuries are also of four kinds: pains and their  causes and worries and their causes”.26
Ibn Abd Al-Salam elsewhere depicts real and allegorical benefits, noting that benefits fall into two categories: “real (happiness and desire)
Plagiarized from Mtupah’s Ph.D. Thesis, pp. 53-54
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this is one aspect of it only. The other aspect which is equally important is the positive side of maslahah - the obtaining of benefits. Although the Islamic juristic principle has stressed the prevention of injury more than the attainment of benefit by saying: "Prevention of injury precedes the attainment
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of benefit", in reality they are two different things altogether and are therefore not the same; nonetheless it is necessary, in order to understand them both, that they should be considered as complementary. However, in defining maslahah cIzz al-Din ibn cAbd al-Salam (d.660/1263), the Egyptian scholar, puts a check and says:

"He who wants to know the rights, the benefits and the injuries, strong amongst them as well as the weak, has to review his mind with a visualization as to why the Sharlcah hasn't mentioned the solution or judgment of a particular problem he is confronted with inspite of the fact that the Sharlcah manifested rules in which every single rule demands the subservience of human beings to their Creator and has not necessarily informed them of the benefit or injury of a thing in particular".

Then he goes on to define benefits and injuries saying:

"Benefits are four kinds:- needs and their causes; and happinesses and their causes. Injuries are also of four kinds:- pains and their causes and worries and their causes".4

Elsewhere, cIzz al-Din ibn cAbd al-Salam discusses real benefits and the allegorical ones in which he says:

"Benefits are two types: real (happinesses and desires),
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and allegorical (their causes)”. At times, the causes of benefits crate injuries; nevertheless, they are commanded or allowed since they serve as a means to insure benefits, for instance, amputating the hand of a thief to safeguard the wealth of the people and issuing warning ahead of Jihad to safeguard the lives of the people. As is also the case with all legal punishments which are in actual fact not pleasant due to their injury, nonetheless, they are enforced to attain peace and security which is in one way or the other meant to attain benefits such as killing the transgressors, stoning the married adulterers and lashing or deporting the unmarried adulterers etc. All these injuries have been legalised in the Shariah to attain real benefits, and they are called allegorical benefits, although this seems to be calling them "means" when it is "ends" that is really meant. 27
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and the allegorical (their causes). Sometimes the causes of benefits inflict injuries, they are commanded or allowed, not because they are injuries "per se" but they are a means to secure benefits, such as the amputation of
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a thief's hand to protect people's wealth and the warning before jihad to protect people's lives. As is also the case with all legal punishments which are in actual fact not pleasant due to their injury, nonetheless, they are enforced to attain peace and security which is in one way or the other meant to attain benefits - such as killing the transgressors, stoning the married adulterers and lashing or deporting the unmarried adulterers etc. All these injuries have been legalised in the Sharicah to attain real benefits, and they are called allegorical benefits, although this seems to be calling them "means" when it is "ends" that is really meant.5
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The Polemics over Maslaha 
Contrary to most jurists, who reject the use of istislah when a textual ruling exists, Najm Al-Din Al-Tufi, a celebrated jurist, allows the use of Maslaha irrespective of the presence or absence of nass. In a treatise entitled Maslaha which is a commentary on the hadith that "no harm shall be inflicted or reciprocated in Islam", Al-Tufi argues that this hadith provides a clear nass in favour of Maslaha. It enshrines the first and most important principle of Shariah and enables Maslaha to take precedence over all other considerations. Al-Tufi precludes devotional matters, and 
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Al-Tufi's View of Maslahah Mursalah Whereas the majority of jurists do not allow recourse to istislah in the presence of a textual ruling, a prominent Hanbali jurist, Najm al-Din al-Tufi, stands out for his view which authorises recourse to maslahah with or without the existence of nass. In a treatise entitled al-Masalih al-Mursalah, which is a commentary on the Hadith that `no harm shall be inflicted or reciprocated in Islam', al-Tufi argues that this Hadith provides a clear nass in favour of maslahah. It enshrines the first and most important principle of Shari'ah and enables maslahah to take precedence over all other considerations. Al-Tufi precludes devotional matters, and 
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specific injunctions such as the prescribed penalties, from the scope of Maslaha. In regard to these matters, the law can only be established by the nass and Ijma. If the nass and Ijma endorse one another on ibadat (worship), the proof is decisive and must be followed. Should there be a conflict of authority between the nass and Ijma, but it is possible to reconcile them without interfering with the integrity of either, this should be done. But if this is not possible, then Ijma should take priority over other indications. 28 
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
specific injunctions such as the prescribed penalties, from the scope of maslahah. In regard to these matters, the law can only be established by the nass and ijma`. If the nass and ijma' endorse one another on `ibadat, the proof is decisive and must be followed. Should there be a conflict of authority between the nass and ijma', but it is possible to reconcile them without interfering with the integrity of either, this should be done. But if this is not possible, then ijma` should take priority over other indications.[33. Tufi, Masalih, p.139.]
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As for transactions and temporal affairs {Al-Muamalat and Al- Siyasiyyat), Al-Tufi maintains that if the text and other proofs of Shariah happen to conform to the Maslaha of the people in a particular case, they should be applied forthwith, but if they oppose it, then Maslaha should take precedence over them. The conflict is really not between the nass and Maslaha, but between one nass and another, the latter being the hadith of "la-zarar wa la-zararfi Al-Is/am ",29 One must therefore not fail to act upon that text which materialises the Maslaha. This process would amount to restricting the application of one nass by reason of another nass and not to a suspension or abrogation thereof, it is a process of specification and explanation, just as the Sunnah is sometimes given preference over the Quran by way of clarifying the text of the Quran. 30 AT-Tufi, moreover, notes that in transactions and state affairs, Maslaha serves as the goal while other proofs constitute the means. 
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
As for transactions and temporal affairs (ahkam al-mu'amalat wa al-siyasiyyat al-dunyawiyyah), al-Tufi maintains that if the text and other proofs of Shari'ah happen to conform to the maslahah of the people in a particular case, they should be applied forthwith, but if they oppose it, then maslahah should take precedence over them. The conflict is really not between the nass and maslahah, but between one nass and another, the latter being the Hadith of la darar wa la dirar fi'l-Islam.[34. Tufi, Masalih, p. 141; Mustafa Zayd, Maslahah, pp. 238-240. This book is entirely devoted to an exposition of Tufi's doctrine of Maslahah.] One must therefore not fail to act upon that text which materialises the maslahah. This process would amount to restricting the application of one nass by reason of another nass and not a suspension or abrogation thereof. It is a process of specification (takhsis) and explanation (bayan), just as the Sunnah is sometimes given preference over the Qur'an by way of clarifying the text of the Qur'an.[35. Cf. Mustafa Zayd, Maslahah, p. 121; Abu Zahrah, Usul, p. 223. A discussion of Tufi's doctrine can also be found in Kerr, Islamic Reform, p. 97ff.] In the areas of transactions and governmental affairs, al-Tufi adds, maslahah constitutes the goal whereas the other proofs are like the means; 
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The goal must be prioritized over the means. The rules of Shariah on these matters have been enacted in order to secure the Maslaha of the people, and therefore when there is a conflict between a Maslaha and nass, the hadith "la zarar wa la zarar" clearly dictates that the former must take priority. 31 
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
the end must take precedence over the means. The rules of Shari'ah on these matters have been enacted in order to secure the masalih of the people, and therefore when there is a conflict between a maslahah and nass, the Hadith la darar wa la dirar clearly dictates that the former must take priority.[36. Tufi, Masalih, p.141; Mustafa Zayd, Maslahah, p. 131-132.] 
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One of the contemporary jurists says: the Maslaha has pre-eminence over all the proof of the Shariah. He goes on to say: "The consideration of Maslaha is in actual fact a support of the nusus (the Quran and the Sunnah) and Ijma in the acts of worship whereas its consideration in transactions, customary law and general social obligations, it is a basic condition".32 In connection with acts of worship he says the rules and judgments are verified either by single clear cut proofs or by a variety of proofs which are congruent in meaning, or by contradicting proofs which could be grouped together without affecting the nusus. But if the contradicting proofs could not be grouped together, then nusus take precedence over the rest of the proofs.

Plagiarized from Mtupah’s Ph.D. Thesis, pp. 176 -177
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He goes on to say: "The consideration of maslahah is in actual fact a support of the nusus (of the Qur'an and Sunnah) and ijmac in the acts of worship whereas its consideration in transactions, customary law and general social
p. 177

obligations, it is a basic condition". In connection with acts of worship says al-Tufi, the rules and judgments are verified either by single clear cut proofs or by a variety of proofs which are congruent in meaning, or by contradicting proofs which could be grouped together without affecting the nusus. But if the contradicting proofs could not be grouped together, then ijmac takes precedence over the rest of the proofs,
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p. 297

Whereas in connection with transactions and practices the established norm is the consideration of Maslaha of people in the first

p. 298

place before all else, then if any other proof agrees with it, no word is to be added as is the case with the five fundamentals where nass, Ijnia and Maslaha have all agreed together - e g., to kill the killer, or to amputate the hand of a thief, in the case of divergence between the Quran and the Sunnah when there is the possibility of merging some of the proofs into others in some judgments or conditions while excluding the others or of taking into account the consideration of Maslaha, then they could be grouped together. If grouping them together is not possible, Maslaha takes precedence over the rest of the proofs due to the fact that the hadith "la- zarar wa la-zarar" states categorically the negation of injury which prompts the consideration of Maslaha, and thus it must take precedence due to the fact that Maslaha is the main objective as far as people are concerned in the legislation of laws, whereas the rest of the proofs are in reality a means to this objective. Logically, the ends should take pre-eminence over the means.33

Plagiarized from Mtupah’s Ph.D. Thesis, pp. 179-180
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Whereas in connection with transactions and practices the established norm is the consideration of maslahah of people in the first place before all else, then if any other proof agrees with it, no word is to be added as is the case with the five fundamentals (al-ahkam al-khamsah) where nass, ijmac and maslahah have all agreed together - eg, to kill the killer, or to amputate the hand of a thief, or to flog or stone an adulterer... In the case of divergence between the Qur'an and the Sunnah when there is the possibility of merging some of the proofs into others in some judgments or conditions while excluding the others or of taking into account the consideration of maslahah, then they could be grouped together. If grouping together is not possible, maslahah takes precedence over the rest of the proofs due to the fact that the hadith "la darar wala dirar" states categorically the negation of injury which
p. 180

prompts the consideration of maslahah, and thus it must take precedence due to the fact that maslahah is the main objective as far as people are concerned in the legislation of laws, whereas the rest of the proofs are in reality a means to this objective. Logically, the ends should take pre-eminence over the means...
Rouhani’s Ph.D. Thesis, p. 298-299
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Types of Maslaha 
The masalih (PI. of Maslaha) in general are divided into three types, namely, the "essential" (zaruriiah), the "complementary" (ha'jiiah), and the "embellishment" (tahsiniiah). The Shariah in all of its parts aims at the realisation of one or the other of these masalih. The “essential" masalih are the groundworks for the people’s lives. Disregard for them leads to complete disruption and chaos. The five essential values namely religion, life, intellect, offspring, and property - comprise the “essential” masalih. These must not only be promoted but also protected against any real or
p. 299

unexpected threat, which undermines their safety. 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Types of Maslahah 

The masalih in general are divided into three types, namely, the 'essentials' (daruriyyat), the 'complementary' (hajiyyat), and the `embellishments' (tahsiniyyat). The Shari'ah in all of its parts aims at the realisation of one or the other of these masalih. The `essential' masalih are those on which the lives of people depend, and whose neglect leads to total disruption and chaos. They consist of the five essential values (al-daruriyyat al-khamsah) namely religion, life, intellect, lineage and property. These must not only be promoted but also protected against any real or unexpected threat which undermines their safety. 
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The Shariah has comprehensively dealt with the conservation of religion as a salient benefit. The Shariah has obliged able Muslims to fight for the cause of God (jihad) to preserve religion, so that the doctrine of monotheism should reign supreme and eradicate all the impediments and shackles confronting humanity at large. 34

p. 332 endnote 34:

34 "And fight them (the transgressors) until there is no more tumult or oppression, and there prevail justice and faith in God. But if they cease, let there be no hostility except to those who practise oppression". (the Quran, 2:193).

p. 299

The Shariah has fully dealt with the conservation of life as a legal benefit. The Shariah ordains a severe penalty for illegitimate murder to protect man's life and preclude the extinction of the human race. The rule of legal retaliation (Qisas) has been laid down by the Shariah in order to prevent any hostility among human beings. 35

p. 332 endnote 35:
 35."And if anyone is slain wrongfully, we have given his heir (next of kin) authority (to demand qisas or to forgive); but let him not exceed bounds in the matter of taking life; for he is helped (by the Law)", (the Quran, 17:33).

p. 299

In order to assure the security of mankind and the right to life for every human being the Quran has laid underlying principles for the preservation of human life, prevention of committing sins, removal of severity in duties, in addition to the ^legalization of committing suicide; all these show clearly that the Shariah is deeply concerned with the preservation of life.36
p. 333 endnote 36:

36.
"O ye who believe! the law of equality is prescribed to you in cases of murder: Tlte free for the free, the slave for the slave, the woman for the woman. But if any remission is made by the brother of the slain, then grant any reasonable demand, and compensate him with handsome gratitude. This is a concession and a mercy from your Lord. After this whoever exceeds the limits shall be in grave penalty", (the Quran 2: 178)

Plagiarized from Mtupah’s Ph.D. Thesis, pp. 71-72
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The Sharicah has obliged able Muslims to fight for the cause of God (jihad) to preserve religion, so that the doctrine of monotheism should reign supreme and eradicate all the impediments and shackles confronting humanity at large. The Qur'an says:

"And fight them (the transgressors) until there is no more tumult or oppression, and there prevail justice and faith in God. But if they cease, let there be no hostility except to those who practise oppression".23

The preservation of life is a legal benefit which has been dealt with by the Sharicah at length; and a severe penalty has been specified by the Sharlcah for those who illegitimately take life in order to secure the life of mankind and preserve it from extinction. The rule of legal retaliation (qisas) has been laid down by the Sharlcah in order to prevent any hostility among human beings. The Qur'an says:
" And if anyone is slain wrongfully, we have given his heir (next of kin) authority (to demand qisas or to forgive); but let him not exceed bounds in the matter of taking life; for he is helped (by the Law)".24

In order to assure the security of mankind and the right to life for every human being and to crush cruelties and transgressions the Qur'an says:

"O ye who believe! the law of equality is prescribed to you in cases of murder: The free
p. 72

for the free, the slave for the slave, the woman for the woman. But if any remission is made by the brother of the slain, then grant any reasonable demand, and compensate him with handsome gratitude. This is a concession and a mercy from your Lord. After this whoever exceeds the limits shall be in grave penalty".25
The Qur'an has laid underlying principles for the preservation of human life, prevention of committing sins, removal of severity in duties, in addition to the illegalization of commiting suicide; all these show clearly that the Sharlcah is deeply concerned with the preservation of life.
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In order to preserve a balanced mind, the Shariah has prohibited intoxicants and has enjoined the Muslims to refrain from all activities, which make the mind vicious, and speculative.37

p. 333 endnote 37:
37.
"O ye who believe! Wine and gambling, (dedication of) stones, and (divination by) arrows, are an abomination of Satan's handiwork; Eschew such (abomination), that ye may prosper", (the Quran 5:90)

p. 299

The Shariah ordains marriage as a positive act preserving offspring, which is deemed by certain scholars as the preservation of
Plagiarized from Mtupah’s Ph.D. Thesis, pp. 72-73
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In order to preserve a balanced mind, the Sharlcah has prohibited intoxicants and has enjoined the Muslims to refrain from all activities which make the mind vicious and speculative. The Qur'an says:

p.73

"O ye who believe! Wine and gambling, (dedication of) stones, and (divination by) arrows, are an abomination of Satan's handiwork; Eschew such (abomination), that ye may prosper".27

… In connection with the preservation of offspring, which is named by some scholars as - the safeguarding of kinship and chastity - the Sharicah has ordained the act of marriage as a positive measure …
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kinship and chastity. To the Same end, the Shariah has prohibited adultery and fornication and laid down a painful punishment to those who do it and has legislated it in order to close all the doors leading to this sinful act which, in the long run, breaks down the bonds of kinship and demolishes good character and generates recklessness and irresponsibility in society.38
p. 333 endnote 38:

38.
The Prophet (S.A.W.) of Islam said:
"Intermarry extensively and spread so that / may stand proudly with you as the best of the nations on the Day of Judgment", (Al-Bukhari hadith no. 4157)

p. 300

Concerning the preservation of material wealth, the Shariah has imposed a severe punishment to thieves and robbers and laid down various rules to enable people to earn their living legally, and prohibited them from plundering the belongings of others.39

p. 333 endnote 39:

39.
"As to the thief, male or female, cut off his or her hand; a punishment by way of example from God for their crime; and God is Exalted in Power", (the Quran 5:38)
Plagiarized from Mtupah’s Ph.D. Thesis, pp. 73-74
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as - the safeguarding of kinship and chastity - the Sharicah has ordained the act of marriage as a positive measure. We read in the saying of the Prophet of Islam:

"Intermarry extensively and spread so that I may stand proudly with you as the best of the nations on the Day of Judgment".29

p. 74

To the same end, the Sharicah has prohibited adultery and fornication and laid down a painful punishment to those who do it and has legislated it in order to close all the doors leading to this sinful act which, in the long run, breaks down the bonds of kinship and demolishes good character and generates recklessness and irresponsibility in society. Concerning the preservation of material wealth, the Sharlcah has imposed a severe punishment to thieves and robbers and laid down various rules to enable people to earn their living legally, and prohibited them from plundering the belongings of others. The Qur'an says:

"As to the thief, male or female, cut off his or her hand; a punishment by way of example from God for their crime; and God is Exalted in Power".
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Altogether, the hajiiah supplement the five basic values and point to interests whose disregard brings about hardship, not collapse, for the community. Thus in the area of ibadat the concessions that the Shariah has granted to the sick and to the traveler, permitting them not to observe the fast, and to shorten the salah (prayers), are aimed at preventing hardship. Similarly, the basic permissibility regarding the enjoyment of victuals and hunting is complementary to the main objectives of protecting life and intellect.40 

The "embellishment" (tahsiniiah) denotes interests whose realisation lead to improvement and the attainment of that which is desirable. Thus the observance of cleanliness in personal appearance and ibadat, moral virtues, avoiding extravagance in consumption and moderation in the enforcement of penalties fall within the scope of tahsiniiah 41 
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The hajiyyat are on the whole supplementary to the five essential values, and refer to interests whose neglect leads to hardship in the life of the community although not to its collapse. Thus in the area of a 'ibadat the concessions (rukhas) that the Shari`ah has granted to the sick and to the traveler, permitting them not to observe the fast, and to shorten the salah, are aimed at preventing hardship. Similarly, the basic permissibility ('ibadah) regarding the enjoyment of victuals and hunting is complementary to the main objectives of protecting life and intellect. [21. Shatibi, Muwafaqat, II, 5; Mustafa Zayd, Maslahah, pp.54-55.]

The `embellishments' (tahsiniyyat, also known as karahiyyah) denote interests whose realisation lead to improvement and the attainment of that which is desirable. Thus the observance of cleanliness in personal appearance and 'ibadat, moral virtues, avoiding extravagance in consumption, and moderation in the enforcement of penalties fall within the scope of tahsiniyyat.

Rouhani’s Ph.D. Thesis, p. 301
Maslaha is further classed in three groups based on availability or textual authority advocating it. First, the Maslaha explicitly propounded by the lawgiver and enforced through the enactment of a law. This is called Maslaha Al-Muiabarah, or accredited Maslaha, such as protecting life by enacting the law of retaliation (Qisas), or defending the right of ownership by penalising the thief, or protecting the dignity and honour of the individual by penalising adultery and false accusation. The Lawgiver has, in other words, upheld that each of these offenses constitutes a proper ground for the punishment in question. The validity of Maslaha in these cases is definitive and no longer open to debate. The Islamic Jurists are in agreement that promoting and protecting such values constitutes a proper A1 ground for legislation. 
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)

From the viewpoint of the availability or otherwise of a textual authority in its favour, maslahah is farther divided into three types. First, there is maslahah which the Lawgiver has expressly upheld and enacted a law for its realisation. This is called al-maslahah al-mu'tabarah, or accredited maslahah, such as protecting life by enacting the law of retaliation (qisas), or defending the right of ownership by penalising the thief, or protecting the dignity and honour of the individual by penalising adultery and false accusation. The Lawgiver has, in other words, upheld that each of these offences constitute a proper ground (wasf munasib) for the punishment in question. The validity of maslahah in these cases is definitive and no longer open to debate. The ulema are in agreement that promoting and protecting such values constitutes a proper ground for legislation. 
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But the masalih that have been validated after the divine revelation came to an end fall under the second class, namely the Maslaha mursalah. Although this too consists of a proper attribute to justify the necessary legislation, but since the Lawgiver has neither upheld nor nullified it, it constitutes Maslaha of the second rank.43 
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)

But the masalih that have been validated after the divine revelation came to an end fall under the second class, namely the maslahah mursalah. Although this too consists of a proper attribute (wasf munasib) to justify the necessary legislation, but since the Lawgiver has neither upheld nor nullified it, it constitutes maslahah of the second rank. 
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The third variety of Maslaha is the discredited Maslaha, or mulghah, which the Lawgiver has nullified either explicitly or by an indication that could be found in the Shariah. The Islamic Jurists are in agreement that legislation in the pursuance of such interests is invalid and no judicial decree may be issued in their favour.44

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)

The third variety of maslahah is the discredited maslahah, or maslahah mulgha, which the Lawgiver has nullified either explicitly or by an indication that could be found in the Shari'ah. The ulema are in agreement that legislation in the pursuance of such interests is invalid and no judicial decree may be issued in their favour. 
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Maslaha Tashreaiiah and Maslaha Ijraiiah

It is without doubt that all the regulations of Shariah are based on the Maslaha or benefit of the people.45 Also, since some of the masalih and requirements of the people are permanent and some of them are variable, to the same degree, some of the Islamic laws are permanent and some of them are variable. On the basis of this, the law in Islam has two

Rouhani’s PhD Thesis, p. 302

meanings: the permanent and fixed laws which have been issued and explained by God and the Prophet (S.A.W.) and the variable laws which are laid down according to the variable demands or so-called requirements of the lime. The variable laws are not confined to those which had been laid out in the light of the rules and permanent laws and objectives and purposes of Islam, having in mind the requirements of the time, in the era of the Prophet (S.A.W.) and caliphs. Rather, all the regulations in an Islamic state are among the variable rules which along with the permanent rules are responsive to the human demands,46

Also, the element of Maslaha has the main role not only in laying out and implementing the variable laws but also in implementing the permanent laws and in issuing the governmental orders and commands. Therefore, there are two main positions for the element of Maslaha known as "tashrea'" and "ijra' Everything which has been demanded of man, under the permanent laws or the general objectives and purposes, is based
Rouhani’s PhD Thesis, p. 303

 upon Maslaha which comes back to him; this position of Maslaha is called the position of "tashrea' 
Plagiarized from Sarrami, p. 69
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The other position occurs when those demands and purposes are implemented by man. Shariah requires man to implement its demands and objectives. The man should evaluate the circumstances in every situation and implements the demands of Islam.47

If we disregard the worship sector (Ibadat) of Shariah and also neglect the social tasks of individuals, it is the Islamic state which is committed and responsible for implementing the rules, demands and general and specific objectives of Shariah which should recognize the demands of Shariah in the light of the reason and science in various circumstances, and tries to implement them. Here, the element of the Maslaha shows itself once again, that is the position of "ijra"'.

On the basis of these two different position for the Maslaha, it can be divided into "Maslaha-Al-Tashreaiiah" and "Maslaha-Al-Ijraiiah". Both kinds of the Maslaha refer to the mundane and eschatological of the man, but the recognizer in "Maslaha-Al-Tashreaiiah" could be someone who is completely aw'are of the all dimensions of the man and his interests and corruptions, and there is no such a source except God, but the recognizer in the phase of implementing the rules and demands of the Shariah, is people at the level of the society of the Islamic state.

In other words, "Maslaha-Al-Tashreaiiah" is placed in an order prior to the rules and general and specific demands of the Shariah and its recognizer is God, but "Maslaha-Al-Ijraiiah" is placed in an order after

Rouhani’s PhD Thesis, p. 304

the rules and demands and its recognizer is people and it is placed in the scope of the social problems of the Islamic state.50

Today in the juridical discussions, Maslaha often is intended to mean "Maslaha-Al-ljraiiah Of course, the application of the word "ijra" does not imply that we should neglect that"Maslaha-Al-1jraiiah" could be in its turn a basis for laying down the laws and regulations by the Islamic state. In other words, the "executive" characteristic of this position is in comparison with the rules and demands of the whole Shariah but in comparison with the organization of a state and that of its executive and legislative branches, this Maslaha is not simply executive, rather it is also involved in the foundations of legislation and many of laws are laid down on the basis of Maslaha.

Plagiarized from Sarrami, pp. 70-71
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Maslaha in the Prophet (SAW) and Caliphs era :

The era of the Prophet (S.A.W.) and caliphs are shared in some points:

1) the commitment of the society to the Shariah 2) the simplicity of the socio-political system; 3) the stability of government; during this period the government did not transform into a monarchy. Although, there were also serious differences in these two periods, such as changes in the social system and leadership system; however, altogether, these two periods can be observed as a homogeneous society. Many attempts in this era have been implemented in terms of "Maslaha".
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عصر نبوت و خلافت :

دوره نبوت و خلافت خلفاى راشدین در نکاتى مشترکند:
1.التزام نسبى جامعه دینى به مکتب
2. بساطت نظام سیاسى اجتماعى
3. تبدیل نشدن حکومت به ملوکیت و پادشاهى
و....
گر چه تفاوتهاى جدى نیز دراین دو دوره وجود داشته اند: نظام اجتماعى تغییراتى یافته است و نظام رهبرى دگرگونیهائى را در خویش پذیرفته است اما در مجموع ببیننده خارجى این دو دوره را با صورت واحد مى بیند و نکات مشترک یاد شده حجاب رویت مفترقاتند....
دراین بخش محورهائى ازاعمال واحکام و تغییرات که به اعتبار مصلحت انجام یافته اند ... 
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Using the human experiences:

In the first half of the first century in Islamic history, there was a great enthusiasm in acquiring experiences and techniques. Although, these contacts were not extensive. In the beginning of the Islamic civilization, there was not a great opportunity for using the experiences; enmities and suspicions constrained the room for acquiring the sciences from non- Muslim nations; however, partly this productivity is observed. In the era of the Prophet (S.A.W.), which is considered the beginning of the Islamic civilization, these communications were established in the lowest possible level. The policy of enmity, which was pursued by the pagans (Mush- rekin), slowed the speed of the communications; but at the same time, there were examples of the Prophet (S A W.), which showed encouragement in acquiring human experiences. 
Plagiarized from Salehi
2استفاده از تجارب بشرى
در نیم قرن اول تاریخ اسلامى دراخذ تجارب و فنون استقبال جدى مشاهده مى شد. گر چه این تماسها وسیع و گسترده نبود دوره تکوین و گسترش حوزه تمدن اسلامى مجال وسعت استفاده از تجارب را نمى داد. عداوتها و سوءظن ها زمینه اخذ علوم بشرى رااز ملل و فرق غیرمسلمان محدود مى ساختند اما در حدود ممکن نمونه هاى این بهره ورى رویت مى شوند. در عصر پیامبر[ص] که دوره تکوین تمدن اسلامى محسوب مى گردد این ارتباطات در حداقل ممکن انجام مى یافت. سیاست عداوت که از ناحیه مشرکان واهل کتاب تعقیب مى شد مجال ارتباطات را کند مى ساخت اما دراین اوضاع و شرایط از پیامبر[ص] نمونه هائى رویت مى شوند که نشانه تشویق و ترغیب دراخذ تجارب بشرى را نشان مى دهند.
Of these, we can indicate using the moat methods which was the common method in Iranian's defense system, and using the expertise of Salman Farsi in Ahzab war. In Ta'ef war, for breaching the castle, catapults (ballistas) were used. Salman told the Prophet (S A W.) that "in my opinion, we should use catapults for attacking the castles which serve as refuges We. in the Pars territory (Iran) mounted the catapults on top of the castles and used them; if catapults were not used, surrounding the castles would last long"; then the Prophet (S.A. w.) used this method.51 The
Plagiarized from Salehi
دراین میان مى توان به استفاده از شیوه خندق که روش معمول در سیستم دفاع ایران ساسانى بود اشارت داشت و نیز به اشارت تخصصى سلمان فارسى در جنگ طائف که براى گشودن قلعه از منجنیق سود جویند. وى اظهار داشت :
[یا رسول الله ارى ان تنصب المنجنیق على حصنهم فاناکنا بارض فارس فنصب المنجنیقات على الحصون... وان لم یکن المنجنیق طال الثواء] 1
پیامبر عقیده ام بر آن است که : بر قلعه هاى که در آن پناه گرفته اند از منجیق استفاده کنیم. ما در سرزمین فارس منجنیق بر قلعه ها نصب مى کردیم و بکار مى گرفتیم...اگراز منجنیق استفاده نشود اقامت گرد قلعه به درازا مى انجامید.
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other example is to allow the Jews of Khaibar to remain in their lands: the Prophet (S.A.W.) after the war of Khaibar, envisaged the emigration of Jews, and intended that the policy of exile to be executed in their case; but the Jews of Khaibar said that: "We have knowledge and expertise in managing and maintaining palms, thus keep us in this land".52 The Prophet (S.A.W.) who considered their view right, agreed that they remain in their lands and signed a treaty with them so that the Islamic society could use the expertise and knowledge of this group.
Plagiarized from Salehi
نمونه دیگر را درابقاى یهودیان خیبر دراراضى شان مى توان دید: پیامبر[ص] پس از جنگ خیبر به کوچ یهودیان نظر داشت و قصد آن نمود که : سیاست تبعید یهودیان را که در حق یهود بنى نضیر و بنى قینقاع اعمال کرد در حق آنان نیز ملزم ندارد اما یهودیان خیبر اظهار داشتند:
[ ان لنا بالعماره والقیام على النخل علما فاقرنا] 2
ما در عمران و حفظ نخلستانها آگاهى و تخصص داریم پس ما را در این سرزمین نگاه دارید.
پیامبر[ص] که دراین نکته نظر آنان را به صلاح دید به ابقاى آنان نظر دارد و با آنان معاهده بست واز تخصص واطلاع این گروه جامعه اسلامى را بى بهره نساخت.
These instances are not plenty in the era of the Prophet (S.A.W.) The weakness of the government and repeated enmities did not bring about a fertile ground for acquiring experiences and techniques; but in the period of the development of Islamic civilization, productivity increased. For example, we can refer to the problem of financial administration: in the beginning of the Islamic government, the limitation of income resources was too high, so that there was no need to regulate financial affairs. The Prophet (S.A.W.) distributed rapidly the limited incomes and there was no difficulty in distribution; but the development of the scope of Islamic civilization and growing incomes made this method impossible. In the period of second caliph the experience of Iranians through an Iranian frontiersman whose name is "Hormozan" according to Mawardi was used for formulating a financial administration.54 Using Persian language in the
Plagiarized from Salehi
این گونه موارد در عصر پیامبر[ص] فراوان نیستند. ضعف حکومت و عداوتهاى مکرر زمینه اخذ سالم تجارب و فنون را چندان ممکن نمى ساخت اما در دوره گسترش تمدن اسلامى زمینه هاى بهره ورى فراهم آمد.
به عنوان نمونه به ترتیب دیوان مالى مى توان اشارت داشت : درابتداى حکومت اسلامى اوضاع جذب درآمد و منابع آن چندان نابسمان و غیر مستمر بود که نیازى به تنظیم امور مالى نبود. پیامبر[ص] درآمدهاى منقطع و محدود را به سرعت تقسیم مى کرد و در توزیع دشواریى نداشت اما گسترش حوزه تمدن اسلامى وازدیاد درآمد این شیوه را غیر ممکن ساخت. در عصر خلیفه دوم ... ضرورت تنظیم و ترتیب دیوان مالى به اشاره مرزبانى ایرانى انجام یافت 3. ماوردى در احکام السلطانیه نام وى را[ هرمزان] مرزبان اهواز معرفى مى کند 4.
استفاده از زبان فارسى در 
Rouhani’s PhD Thesis, p. 307 

financial administration until the period of Hajjaj which is the period of transformation of the above mentioned administration into Arabic,55 shows that, the administrators of financial order in Islamic state have used the experiences of Iranian civilization and made them the basis of affairs.

Also, we can mention the regulation of taxes in the domain of Islamic civilization. Although, in this field, the serious developments occurred, but these developments took place on the cornerstone of existing regional civilizations. On this issue Spiuler says: "In practice, both in Egypt and Iraq, all kinds of tribute and other taxes which were common in Byzantium and ancient Iran, including forced labor and in older times particularly included obligation to naval services, were kept during the long periods, because maintaining an orderly financial administration without using the existing authorities and files was impossible."56

Plagiarized from Salehi
دیوان مالى تا عصر حجاج 5 که دوران تبدیل دیوان مذکور به زبان عربى است نشان مى دهد که ... ترتیب دهندگان نظام مالى تمدن اسلامى از تجارتب تمدن ساسانى سود جسته اند و آن را اساس کار قرار داده اند.
همچنین از تنطیم و تنسیق مالیاتها در حوزه تمدن اسلامى مى توان یاد کرد. گر چه در زمینه مذکور تحولات جدى رخ داد امااین تغییرات بر سنگ بناى تمدنهاى رائج و موجود منطقه اى انجام یافت. بى تردید از صحت نسبى ادعاى ذیل از[ اشپیولر] نمى توان اغماض کرد:
[ در عمل هم در مصر و هم در بین النهرین انواع خراجها و سایر عوارض که در بیزانس و ایران قدیم متداول بود واز جمله شامل کاراجبارى و درادوار قدیمى تر مخصوصا شامل الزام به خدمات دریائى بود طى ادوار طولانى همچنان محفوظ و معمول ماند زیرا که نگهدارى از یک دستگاه منظم مالى بدون استفاده از مقامات و پرونده هاى موجود غیر ممکن بود]. 6
These events and similar instances show that in acquiring the human experiences and techniques, Muslim administrators in the era of the Prophet (S A W.) and Caliphate tried hard. The observance of expediency (Maslaha) of Islamic Ummci, called them up for learning these experiences and techniques; even in some cases, the non-Muslim advisors were employed. Belazari in his book, titled Ansab-AI-Ashraf cites the letter of the second caliph to the governor of Syria: "Send us a Roman for undertaking the tribute and heritage affairs.57
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این وقایع و نمونه هاى مشابه نشان مى دهد که : دراخذ تجارب و فنون بشرى کارگزاران مسلمان در عصر نبوت و خلافت بى تلاش نبوده اند. رعایت مصلحت امت اسلامى آنان را به این اخذ و تعلم فرا مى خوانده است حتى در پاره اى از موارد استفاده از مستشاران غیرمسلمان انجام مى یافته است. بلا ذرى در[ انساب الاشراف] از نامه خلیفه دوم به کارگزار شام نقل مى کند:
[یک تن رومى را پیش ما بفرست که براى ما حساب رسى امور خراج و میراث را عهده دار باشد]. 7
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Sources of Budget

Despite that Islamic state was not very extensive in the first half of the first century and was not forced to meet special requirements of a great body of personnel but the improvement of the economic situation of the society required sources for income. In these cases, the element of Maslaha was remarkable. On the amount of the governmental taxes, a serious variety was observed; its basis was the different expediencies of time and place. For example, we mention two cases of making taxes:

Plagiarized from Salehi
منابع تامین بودجه
با آن که دولت اسلامى در نیم قرن اول عریض و طویل نبود و نیازمندیهاى ویژه تامین پرسنل وسیع را نداشت اما بهبوداوضاع اقتصادى جامعه به منابع تامین درآمد نیازمند بود. ... دراین موارد عنصر [مصلحت] قابل رویت است. در میزان و مقدار مالیاتهاى حکومت تنوعى جدى دیده مى شود که اساس آن را مصالح مختلف زمانى و مکانى ساخته و پرداخته اند.
براى نمونه به سه مورداز جعل مالیاتها نظر مى افکنیم :
(1) - Land-tax (kharaj)

With the development of conquests, the problem of conquered territories was among the matters that the Islamic government should decjde about them. The Prophet (S.A.W.) had distributed lands and instituted sharing among Muslims in several cases. After the war of Khaibar, the Prophet (S.A.W.) divided the lands of region in 36 shares and allocated 18 shares as source of income for general problems of the Islamic society and distributed the rest among Muslims; each 100 persons received a sharer8 or after the war with Bani Nazir, the Prophet (S A W.) divided their lands between immigrants and two persons of"Ansar''59; but,

Plagiarized from Salehi
خراج
با توسعه فتوحات مساله اراضى مفتوحه جزءامورى بود که حکومت اسلامى بایستى درارتباط با آن تصمیم مى گرفت. پیامبر[ص] در مواردى به تقسیم اراضى و یا جعل سهام بین مسلمانان پرداخته بود. پس از جنگ خیبر پیامبر[ص] اراضى آن منطقه را به 36 سهم تقسیم کرد و 18 سهم آن را به عنوان منبع در آمد براى مسائل عمومى جامعه اسلامى قرار داد و سهم باقى را بین مسلمانان تقسیم کرد هر صد نفر یک سهم 26 یا پس از جنگ با بنى نضیر پیامبر[ص] اراضى آنان را بین مهاجرین و دو نفرازانصار تقسیم کرد 27اما 
Rouhani’s PhD Thesis, p. 308

in the period of second caliph and the extension of government and territories he rejected the proposal of dividing the conquered territories. Despite the expectation of mujahedin (participants in the wars); he explained his theory as such: "Land-tax should be laid down in the conquered territories and their habitants should pay "Jeziah" (poll-tax)60 so that all the Muslims, warriors and their children can benefit of them". The second caliph for making his view rational, says: "within these frontiers, there should be individuals to protect them. These cities and great regions (Syria, Jazirah, Kufa, Basra, Egypt) should be protected by soldiers, and they should receive salaries. If these lands were distributed, how should their expenditures be earned".61 

Plagiarized from Salehi
در عصر خلیفه دوم و بسط حکومت و قلمرو وى با پیشنهاد تقسیم اراضى مفتوحه به شدت مخالفت. با آن که مجاهدان و شرکت کنندگان در جنگها به شدت درانتظار تقسیم بودند اما وى نظریه خویش را چنین تبیین مى کند
[در قرآن اراضى مفتوحه خراج وضع شود و ساکنان آن جزیه بپرازدند... و جمیع مسلمانان - جنگاوران و فرزندان آنان و آیندگان - از آن بهره ببرند]....
خلیفه دوم در تعلیل نظر خویش ابراز مى کند:
[دراین مرزها بایستى کسانى باشند که حفاظت از آن را بر عهده گیرند.این شهرها و مناطق بزرگ (شام جزیره کوفه بصره مصر و...) باید با لشگریان حفاظت شود و به آنان باید شهریه و عطیه اى تعلق گیرد.اگراین اراضى تقسیم شود مخارج آنان از چه راهى تحصیل شود].28
In this way, social Maslaha prevents the land distribution and by keeping the lands in the hands of indigenous habitants and receiving tributes, makes them a special source of income.

Environmental and regional differences influenced the amount of land-tax. For example, Mogheira-ibn Shubah, the agent of second caliph in Kufa, exempted the palms from tribute.
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بدینگونه مصلحت اجتماعى زمان از تقسیم اراضى ممانعت مى کند و باابقاء آن دراختیار ساکنان محلى و جعل خراج آن را به عنوان منبع ویژه درآمد در مى آورد. در مقدار و میزان خراج نیز تفاوتهاى محیط و منطقه تاثیر داشته اند. به عنوان نمونه : مغیره بن شعبه عامل خلیفه دوم در کوفه نخلستانها رااز خراج معاف داشت 30.
Othman ibn Honaif, the agent  of second caliph in Iraqi territories laid down such a kharaj: "for every acre of grape, 10 derhams, for every acre of date, 8 derhams, for every acre of sugar cane, 6 derhams, for every acre of wheat, 4 derhams and for every acre of barley 2 derhams" ,63 Belazari cites that "Ali ordered his agent in Iraq: The territories
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عثمان به حنیف عامل خلیفه دوم براراضى عراق چنین خراج وضع کرد:
[ بر هر جریب انگور ده درهم در هر جریب خرما هشت درهم. در هر جریب نیشکر شش درهم. در هر جریب گندم چهار درهم. در هر جریب جو دو درهم]. 32
بلاذرى نقل مى کند که : حضرت على( ع ) به عامل خود در عراق دستور داد:[اراضى 
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which are irrigated by Euphrates, for every acre of land whose harvest is good and excellent, 1.5 derhams, and for every acre of wheat which has a mediocre harvest, 1 derham, and for every acre whose harvest is lower than mediocre, 1/3 of derham, and for the lands planted with barley, the half of what is determined for that of wheat, and for every acre of palm, 10 derhams, and for every acre of grape garden which has entered its fourth year and yielded products, 10 derhams was to be determined. The palms (in the form of individual tree and not a garden), vegetables, beans  and cotton should be exempted from kharaj". 
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که از فرات مشروب مى گردند بر هر جریب زمین محل کشت گندم که محصولش خوب و عالى باشد یک در هم و نیم و یک صاع و بر هر جریب گندم که محصول متوسطى داشته باشد یک در هم و بر هر جریبى که محصول پایین تراز متوسط داشته باشد یک سوم در هم و براراضى محل کشت جو نصف آنچه براراضى کشت گندم مقرر شد و بر هر جریب نخلستان ده درهم و بر هر جریب باغ انگور که وارد چهار سال شده و به محصول نشسته باشد ده درهم خراج تعیین کند. درختان نخل (به شکل تک درخت و نه نخلستان ) و سبزیجات و حبوبات و پنبه از خراج معاف است]. 33
In this way, the clear and serious changes are observed in determining the amount and limit of tribute. The major factor in these changes and differences has been the temporal and regional Maslaha and the general requirements of the government which by their interaction have determined the amount and limit of kharaj.
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بدینگونه تغییرات روشن و جدى در تعیین مقدار و محدوده خراج رویت مى شوند.
عامل اساسى این تغییرات و تفاوتها مصلحت منطقه اى زمانى و نیازهاى عمومى حکومت بوده اند که با تاثیر و تاثر در یکدیگر مقدار و محدوده آنرا تعیین مى کرده اند.
(2) - Alms-tax (Zakat) 

The properties which are placed under the regulation of Zakat are not confined to certain cases and therefore, the Prophet (S A W.) ordered to collect 1/10 as " Zakat " for honey;65 but in this very case (Zakat of honey), it is observed that in the period of the second caliph, a governor writes to the Caliph that: the owners of honey, refuse to pay what they were paying in the lime of the Prophet (S.A.W.). The Caliph responded "if they paid
Plagiarized from Salehi
زکات
... اموالى که مورد تعلق زکات قرار مى گیرند در موارد نه گانه محصور نیستند.... پیامبر[ص] در مورد عسل 10.1 به عنوان زکات مى گرفتند 36اما در همین مورد (زکات عسل ) مشاهده مى شود که در عصر خلیفه دوم والى خلیفه به وى مى نویسد که : صاحبان عسل از پرداخت آنچه در زمان پیامبر[ص] انجام مى دادند دریغ دارند. خلیفه در پاسخ نوشت :
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the same amount that they were paying to the Prophet (S.A.W.), protect the deserts in which they put their beehives; and if they didn't pay that amount don't do this"66. In this way, the second Caliph conditions services of the Islamic government by paying honey tax. 
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ان ادواالیک ما کانوا یودونه الى النبى فاحسم لهم اودیتهم وان لم یودواالیک ماکانوا یودونه الى النبى فلاتحسم لهم. 35
اگر مشابه آنچه به پیامبر[ص] پرداخت مى کردند ادا کنند از بیابانهائى که در آن کندوى عسل مى نهند حفاظت کن واگر آن میزان را پرداخت نکردند این کار را نکن.
بدینگونه خلیفه دوم پرداخت مالیات عسل را در مقابل ارائه خدمات دولت اسلامى قرار مى دهد.

In the case of the "Zakat of horse"67, it is cited from the Prophet (S.A.W.) that "I forgave the Zakat of horse". But, in the period of Imam Ali, he collected Zakat for horses.68 This variety in regulations refers to the Maslaha.  Imam Sadeq69 says about the Zakat of rice: "Madina, in the time of the Prophet (S.A.W.) had no lands for planting rice, therefore there was no rule about it; however, at the present the Zakat of rice is obligatory because the major part of the Iraqi kharaj and Zakat is provided from it. 70
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در مورد زکات اسب از پیامبر[ص] نقل شده است :
قد عفوت عن الخیل والرقیق... 36
زکات اسب و برده را عفو کردم.
مشاهده مى شود که در دوران حضرت على[ ع] نقل شده است که : وى از اسبان زکات اخذ مى کرد 37.
این تنوع در قانون را به مصالح رائج بازگردانده اند. ...
امام باقر[ ع] راجع به زکات برنج نظر مثبت مى دهند و مى گویند:
ان المدینه لم تکن یومئذارض ارزفیقال فیه ولکنه قدجعل فیه و کیف لایکون فیه و عامه خراج العراق منه 38.
مدینه، در هنگام حضور پیامبر (ص) ، زمین کشت برنج نداشت، تا در آن زمان، در این مورد قانونى اظهار شود ولکن زکات در برنج هست. چگونه چنین نباشد با آن که عمده خراج و مالیات عراق ، از آن تأمین می‌شود.
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Organization change 

In the first half of the first century, changes were observed in the organizational and administrative framework:

Plagiarized from Salehi
تغییر تشکیلات و تحول سازمانها
در نیم قرن اول تنوع و تحول در بافت تشکیلاتى وادارى دیده مى شود. 
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1- The powers of governors: sometimes, they were appointed with extensive powers. They had the right to appoint agents within their jurisdiction, without referring to the central government. They could act as a judge and execute legal punishments. They undertook receiving and collecting taxes. These extensive powers imply a kind of federal government 
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1.اختیارات والیان : فرمانداران ایالات و ولایات گاه بااختیارات وسیع منصوب مى شدند. آنان حق انتخاب کارگزاران در محدوده امارت خویش بدون مراجعه به حکومت مرکزى را داشتند.از منصب قضاوت واجراى حدود و مجازاتهاى قانونى بهره مند بودند ... اخذ و جمع مالیاتها را عهده دار بودند و...این وسعت اختیارات نوعى حکومت فدرال را تداعى مى کند
Rouhani’s PhD Thesis, p. 312
in which the central government intervenes with little powers in the affairs of provinces. For instance, we can refer to the existing and valid document to "Malek Ashtar" who was appointed by Imam Ali as the governor of Egypt and was given extensive powers.71 In this document we find that Imam Ali has given to Malek responsibilities such as: commanding military and police forces of that region, appointing the judges, selecting governmental agents, preparing and collecting taxes.. ,72 
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که حکومت مرکزى بااختیاراتى اندک درامور ولایات دخالت مى کند ...
به عنوان نمونه مى توان به سند موجود و معتبر عهدنامه مالک اشتر اشاره داشت. که امام وى را با چنین دامنه وسیع اختیارات والى مصر گردانیدند. دراین عهدنامه مى بینیم که :امام مسوولیتهائى چون : فرماندهى نیروهاى نظامى وانتظامى منطقه انتخاب قضات گزینش کارگزاران حکومتى تهیه و جمع مالیات اقامه نماز جماعت و... را بر عهده مالک اشتر نهاده اند.
Also, from the letter of second caliph to Abu Obeideh Jarrah, the governor of Syria and that of Abu Mousa-Al-Ashari, the governor of Kufa, we infer that: Caliph has considered the two as responsible for appointing judges in their respective jurisdictions 73

But, in some cases, it is observed that the central government intervenes directly in regional problems. For example, second caliph appointed Abdollah ibn Masoud as the judge of Kufa,74 Othman ibn Honaif as responsible for measuring the lands of Iraq and collecting taxes of that region,75 and Shoraih as the judge of kufa.76 These changes arose from necessities and expediencies (masalih) which intervened in decision - making. For example: the executive power of Malek and the long distance of Egypt and other factors were probably among factors that Imam Ali envisaged when appointing the governor with extraordinary powers.
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همچنین از نامه خلیفه دوم به ابوعبیده جراح والى منطقه شامات وابوموسى اشعرى والى کوفه استفاده مى شود که : خلیفه آن دو را مسوول انتخاب قضات در محدوده ایالتى شان دانسته است. 41
در مواردى مشاهده مى شود که حکومت مرکزى درامر مسائل منطقه اى مداخله مستقیم مى کند.
به عنوان نمونه : خلیفه دوم عبدالله بن مسعود 42 را به عنوان قاضى کوفه عثمان بن حنیف را براى مساحى اراضى عراق و نیز مسوول جمع مالیات آن دیار 43 و یا شریح قاضى را به مسند قضاوت کوفه 44 بر مى گزیند. این تنوع و تغییر از ضرورتها و مصالحى بر مى خاست که در تصمیم گیرى دخالت داشت.
به عنوان نمونه : قدرت اجرائى مالک و بعد مسافت منطقه مصر و عوامل دیگر احتمالااز عللى بودند که امام على[ ع] به انتخاب والى بااختیارات فوق العاده نظر دادند.
 2- Establishing new institutions: The evolution of Islamic state required the Maslaha of establishing new institutions, including: 
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2. تاسیس موسسات جدید: تکامل دولت اسلامى ضرورت و یا مصلحت تاسیس نهادهاى نوین رااقتضا داشت.از آن جمله:
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establishing of police institutions which were responsible for the security of cities. In the era of the Prophet (S A W.) except in fighting camps or when Madina was under the siege of enemy, protecting Muslims were not observed, but after the increase in the population of Madina, the idea of "night-patrol" appeared in the era of the first caliph. It is cited that " Abdollah ibn Masoud was appointed to patrol the streets and alleys of Madina every night. In the era of second caliph, there are also stories about night-patrol.77
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به ایجاد نهادهاى انتظامى و مسوول امنیت شهرها مى توان اشاره داشت. در عصر پیامبر[ ص] جز دراردوهاى جنگى و یا شرایطى که مدینه در محاصره دشمن بود (جنگ خندق ) حفاظت و یا حراست از مسلمانان و یا شهر روایت نشده است. با رشد جمعیت مدینه اندیشه[ گشت شب] در عصر خلافت ابوبکر شکل مى گیرد. نقل شده است که : عبدالله بن مسعود مامور بود که شبها در خیابانها و کویهاى مدینه پاسدارى کند. در دوران خلافت خلیفه دوم نیز از گشت شبانه خلیفه دوم ... حکایاتى در دست است 45.
In the era of Imam Ali the institution of the security of city was improved and found a more complete form and constabulary organization 78 was formed, and Imam Ali appointed someone to be responsible for it. It seems that this institution was not confined to the center of government (kufa), but had been developed in the other Islamic cities, at least major cities. In the letter of Imam Ali to Malek Ashtar, we read: "hold a session for your guardians and police, so that they will report whatever happened without any fear". In this way, the security of city and government found a separate and independent organization and the creation of this institution has been nothing except the requirement of Maslaha and resulted necessities. In the document of Imam Ali to Malek Ashtar, other new units  and institutions are also observed that were created on the basis of the Maslaha of Islamic society in those days. Units such as: officers who supervised the acts of agents, governmental correspondence, advisors of the governors etc.
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نهادامنیت شهر در عصرامام على[ ع] به شکل متکامل آن ترقى مى یابد و سازمان شرطه (شهربانى ) شکل مى گیرد 46 وامام مسوولى را براى آن تعیین مى کند.
به نظر مى رسد که این نهاد مختصص به مرکز حکومت[ کوفه] نبوده بلکه در دیگر شهرهاى اسلامى لااقل شهرهاى عمده بسط یافته است. در فرمان امام على[ ع] به مالک اشتر مى خوانیم :
[براى نگهبانان و شرطه هاى خود نشستى بگذار تا بى هراس آنچه مى گذرد باز گویند].
بدینگونه امنیت شهر و حکومت سازمان مجزا و مستقل پیدا مى کند و پیدایش این نهاد جزاقتضاى مصالح و ضرورتهاى حاصله نبوده است.
مرور به عهدنامه امام به مالک اشتر از واحدها و نهادهاى نوین دیگر ما را نیز مطلع مى کند که براساس مصلحت جامعه آن روزاسلامى پدید آمده بودند. واحدهائى چون : مامورین نظارت براعمال کارگزاران رسائل و مکاتبات حکومت مشاوران والى و...
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3-
Evolution of old units and institutions: with extension of Islamic civilization in the first half century, the familiar and old institutions of society dramatically changed. For example, we can refer to the evolution of "prison" in the first half century of the era of the Prophet (S.A.W.) and Caliphs. Despite that "detention" {hobs) is mentioned as one of the punishments in the Quran, but in the era of the Prophet (S.A.W.), there was no special place for criminals. What is cited in that era is temporary detention. 
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3.تکامل واحدها و نهادهاى قدیم : با بسط تمدن اسلامى در نیم قرن اول واحدهاى آشنا و کهن جامعه تحول جدى یافتند به عنوان نمونه مى توان به تحول[ زندان] در نیم قرن اول عصر نبوت و خلافت اشاره داشت.
با آن که[ حبس] به عنوان یکى از مجازاتهاى در قرآن ذکر شده است و جامعه عربى با مفهوم آن بیگانه نبودی اما در عصر پیامبر[ص] از مکان خاص به عنوان جایگاه مجرمین خبر نیست. آنچه در آن دوره نقل شده حبسهاى شخصى است که حق دار همراه مدیون باشد تااو نگریزد.
In some cases, a particular house as a temporary prison had been selected by the Prophet (S A W.). For example, the men of Bani-Quraizeh, from the time of imprisonment until the execution of verdict, were detained in a house of Bani-Najjar tribe upon the order of the Prophet (S A W.).79 Also, the prisoners of war of Badr were divided among Muslims and were detained.80 
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در مواردى نیز خانه خاص به عنوان حبس موقت توسط پیامبر[ص] انتخاب مى شد.
به عنوان نمونه مردان بنى قریظه از موقع اسارت تا موقع اجراى حکم به دستور حضرت پیامبر[ص] در خانه اى از قبیله بنى نجار محبوس بودند. 49 همچنین اسراى جنگ بدر در میان مسلمانان تقسیم شدند و محبوس گشتند. 50
All of these cases show that in the era of the Prophet (S.A.W.), there was no particular place as "prison", although, the imprisonment as a punishment existed. With the extension of Islamic regions and growing urban population and consequently the emergence of professional criminals, the idea of selecting particular places for detaining the criminals was borne. It is cited that: In Mecca, second caliph, bought the house of Safvan ibn Omayyeh at the price of 4000 derharns and allocated it for detainees.81 Of course, some historians ascribe the building of the first prison to the era of the government of Imam Ali who built two prisons
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تمام این موارد به اضافه تصریح مورخان نشان مى دهد که در دوره پیامبر[ص] مکان خاص به نام[ زندان] رویت نمى شود. هر چنداصل [حبس] به عنوان مجازات مطرح بوده است. با گسترش مناطق اسلامى و افزایش جمعیت شهرى و بالتبع مجرمان حرفه اى اندیشه انتخاب اماکن خاص براى حبس مجرمان پدید آید. نقل شده است که : در مکه خلیفه دوم خانه صفوان بن امیه را به چهار هزار درهم خریدارى کرد و آن را براى حبس مجرمان اختصاص داد 51.

البته بسیارى از مورخان ساخت اولین زندان را به دوران حکومت امام على[ ع] منتسب مى دارند که دو زندان
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known as "Nafea"' and "Mokhayyes" in Kufa. These evidences show that the institution of "prison" has found a more complete form in the period of government of Imam Ali; so that Imam Ali has been known as the founder of this institution.82 Therefore, it is clear that the establishment or evolution of social institutions, have depended directly on the social necessities and expediencies (masalih), 
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 [ ناقع] و[ مخیس] را در کوفه بنا نهاد. 52این تصریحات نشان مى دهد که نهاد[ زندان] در دوره حکومت امام على[ ع] شکل تکامل یافته ترى داشته است بگونه اى که امام را موسس این نهاد دانسته اند. بااین مقدمات روشن مى شود که چگونه تاسیس و یا تکامل نهادهاى اجتماعى بستگى مستقیم به ضرورتها و مصالح اجتماعى داشته ...
Enmities and Treaties

 In the first half of the first century, peace and war were the main problems of Islamic society. Here, also Maslaha was a determining factor:
 1. Decisiveness and moderation; attention to the Maslaha element caused that variety was created in dealing with problems For example: the tough decision of the Prophet (S.A.W.) about the Jews of Bani-Quraizeh is comparable with his soft approach to the pagans of Mecca, after its conquest. Leaders and aristocrats of Quraish even benefited from Zakat. In the period of extension of Islam, similar differences are also seen, for example, the soft approach of second caliph in response to the people of Beit-Al-Muqaddas who asked him to travel to  their city for signing the peace treaty; the second caliph, despite all the difficulties of the journey, accepted their request and went from Madina to 83 Beit-Al-Muqaddas and signed the peace treaty with them.

 2- War regulations; battles are subject to regulations, but
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مخاصمات و معاهدات
در نیم قرن آغازین صدراسلام جنگ و صلح مساله اصلى داخلى و خارجى جامعه اسلامى بودند. دراین مقدمه نیز مصلحت عنصر تعیین کننده بود. ...
1. قاطعیت و ملایمت : توجه به عنصر[ مصلحت] موجب مى شد که تنوع در برخورد پدید آید. به عنوان نمونه : روش پى گیر و شدید پیامبر[ص] با یهودیان بنى قریظه با روش نرم خویانه حضرت[ ص] با مشرکان مکه پس از فتح قابل مقایسه نیست. رهبران واشراف قریش حتى از بهره هاى ویژه اى چون سهم مولفه قلوبهم بهره مند گردیدند. در دوره بسط فتوحات نیز مشابه این گونه تفاوتها را مى بینیم به عنوان نمونه : برخورد ملایم خلیفه دوم را در پاسخ مردم بیت المقدس بنگرید که در مقابل تقاضاى آنان که از وى خواسته بودند براى قرارداد صلح خلیفه به آن سامان سفر کند خلیفه دوم با تمامى دشواریهاى سفر آن را پذیرفت واز مدینه به بیت المقدس شنافت و قرارداد صلح را با وى تنظیم کردند. 53
2. مقررات جنگ : نبردها تابع مقرراتند اما
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expediencies (masalih) and necessities overshadow particular regulations. The Prophet (S A W.) in the war of Bani-Nazir ordered cutting and setting to fire the trees around the castle.84 Also, in the war of Taef in which Thaqeaf tribe was deployed in the natural fortification of castle and by shooting killed Muslims, the Prophet (S.A.W.) said: "for every Muslim cut five trees". By this method, the natural fortification of the pagans of Taef was removed.85 The order of the Prophet (S A W.) for cutting trees was a temporary order and out of the Maslaha, because the Prophet (S A W.) has  prohibited cutting trees in normal and unnecessary circumstances. 
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مصلحتها و ضرورتها مقررات خاص را نیز تحت الشعاع قرار مى دهند. پیامبر[ص] در غزوه بنى نضیر دستور قطع و آتش زدن درختان اطراف قلعه را داد. 54 همچنین در جنگ طائف که قبیله ثقیف در حصار طبیعى قلعه بودند و با تیراندازى مسلمانان رااز پائى مى انداختند پیامبر(ص) فرمودند: هر مسلمان پنج درخت را قطع کند. بااین روش حصار طبیعى مشرکان طائف از بین رفت. 55
دستور پیامبر مبنى بر قطع درختان طائف یک دستور موقتى و بخاطر مصلحت بود زیرا پیامبر[ص] در شرائط طبیعى و غیرضرور از قطع درختان منع فرموده است 
3- Time of peace and war; circumstances and masalih influenced in acceleration and delaying the state of peace and war. For example: after surrounding Antakiiah and giving up of its people and signing the peace treaty, habitants of the city rebelled after the commander of Muslim forces left, Abu Obeideh Jarrah. Ibn Khaldoun says: "Abu Obeideh sent Ayyaz ibn Ghanam and Habib ibn Muslemah for entering the city and its people were forced to sign the peace treaty under the previous conditions. Antakiiah was a famous city in the view of Muslims".8 In this way, repeated rebellion of habitants did not overshadow the idea of peaceful  approach, and the peace treaty was signed under the previous conditions. The cause of this lenience is seen in the speech of Ibn Khaldoun: The situation of "Antakiiah" in Byzantium Empire was such that it was not compatible with severity and harshness. Seizure of the city and holding it
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3. زمان جنگ و صلح : شرایط و مصالح در تسریع و یا تاخیر حالت جنگ یا صلح تاثیرى اساسى داشتند. به عنوان نمونه : پس از محاصره شهر انطاکیه و تسلیم مردم آن و عقد پیمان صلح اهالى شهر پس از عزیمت فرمانده نیروهاى مسلمان ابوعبیده جراح شورش کردند.ابن خلدون نقل مى کند:
[ ابوعبیده عیاض بن غنم و جیب من مسلمه را بر سر آنان فرستاد. آنان شهر را گشودند و با همان قرار نخستین صلح کردند.انطاکیه در نظر مسلمانان شهر پرآوازه بود]. 57
بدینگونه شورش مجدد ساکنان شهر اندیشه برخورد صلح جویانه را تحت الشعاع قرار نداد و با همان شرایط پیشین صلح منعقد شد.این تسامح احتمالا ناظر به تعلیلى است که در ذیل کلام ابن خلدون شاهد آن هستیم : موقعیت شهر[ انطاکیه] درامپراطورى بیزانس چندان بود که با سخت گیرى و شدت سازگار نبود. تصرف شهر واختیار داشتن آن 
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had a special importance that the peace treaty ensured. The above mentioned approach is comparable with the kind of confrontation with rebellions in some places like the cities of Khurasan; in some of these go cities, after signing the peace treaty, some rebellions took place.
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براى مسلمانان اهمیت ویژه اى داشت که معاهده صلح تضمین کننده آن بود.
برخورد یاد شده را با نوع مقابله با شورشهاى نقاطى مانند شهرهاى خراسان مقایسه کنید در پاره اى از آن شهرها پس ازانعقاد پیمان صلح شورشهائى به وقوع پیوست. 
 4. Terms of treaties; formulation of peace treaties were varied. General conditions, strength and weakness of Muslims and the power of the adversary were the major factors, which determined the content of treaty. For example, the peace of Hudabiieh, despite its future interests had a humiliating appearance. Specially its fifth clause was such: those from Quraish who become Muslim and come to the Prophet (S.A.W.), he is obliged to return them, but if people from Madina took refuge in Quraish on tribe, Quraish and habitants of Mecca had not such an obligation. This article of treaty was implemented on the same day of signing the treaty. Because Soheil-ibn-Omar, the son of the representative of pagans, who converted to Islam, took refuge to Muslims; but under the treaty, he was returned to the pagans.
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4. شرایط معاهدات : تنظیم پیمان نامه صلح یکسان نبودند. شرائط عمومى قوت و یا ضعف مسلمانان و نیز قدرت طرف مقابل و...اهرمهاى اصلى تعیین مفاد قراردادها بودند. به عنوان نمونه : صلح حدیبیه علیرغم منافع آتى آن ظاهرى تحقیر کننده داشت.
بویژه بند پنج آن قرار چنین بود: کسانى که از قریش مسلمان شوند و پیش پیامبر[ص] بیایند حضرت[ص] موظفند که او را بازگردانند امااگر ازاهالى مدینه به قریش پناهنده شدند چنین التزامى را قریش و ساکنان مکه نداشته باشند. 59
این ماده قرارداد در همان روزامضاى قرارداد مورد یافت زیرا سهیل بن عمر فرزند نماینده مشرکان درامضاى قرارداد که مسلمان شده بود به مسلمانان پناهند شد اما طبق قرارداد وى را به مشرکان باز گرداندند.
The above mentioned peace treaty is comparable with examples like signing treaty with Najran Christians. The Prophet (S.A.W.) in the treaty has written: The habitants of Najran should keep my agents for a month and if Muslims had feared and were threatened by any deception 90 from the region of Yaman, lend 30 armors and 30 horses to Muslims. This decisiveness and moderation in determining the terms of treaty were
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صلحنامه مذکور را با نمونه هائى چون معاهده با مسیحیان نجران مقایسه کنید. پیامبر[ص] در عهده نامه با آنان نوشته اند:
[ اهل نجران عاملین من را به مدت یک ماه باید نگاه دارند و آنان را بیش از یک ماه معطل نگذارند و در فرضى که از ناحیه یمن خوف و مکرى بر مسلمانان باشد سى زره سى اسب و.. به مسلمانان عاریت دهند و]... 60.
این گونه قاطعیتها و یا ملایمتها در تعیین شرایط معاهده
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done on the basis of different circumstances. The other example of flexibility based on expediency can be observed in the letter of the Prophet (S.A.W.) to Najran Bishop. We read in this letter: "from Muhammad, the Prophet (S.A.W.) of God to Bishop Abelhareth and Najran Bishops and their monks. All of their affairs, more or less, and their religious sites should be kept at their hands. No rights and powers should be denied of them and all their manners should be kept untouched, until they have not diverted from goodness and truth" .91 The study and survey of the text of treaties in the era of the Prophet (S A W.) and Caliphs shows that Maslaha element is the cornerstone of other elements.
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براساس مصلحت جامعه دینى انجام مى یافتند. نمونه دیگرازانعطافهاى مصلحت آمیز را مى توان در نامه پیامبر[ص] به اسقف نجران مشاهده کرد. دراین نامه مى خوانیم :
من محمدالنبى الى الاسقف ابى الحارث واساقفه نجران و کنتهم و من تبعهم و رهبانهم ان لهم ما تحت ایدیهم من قلیل و کثیر من بیعهم و صلواتهم و رهبانیتهم... ولایغیر حق من حقوقهم ولا سلطانهم ولاشى من کانوا علیه مانصحوا و صلحوا.61
از محمد پیامبر خدا به اسقف ابى الحارث واسقفان نجران و کاهنان و راهبان آنان. تمامى امور که در دست آنان است چه اندک و بسیار از اماکن مذهبى و صومعه ها... دراختیار آنان باشد. هیچ حقى و قدرتى از آنان سلب نخواهد شد و تمامى روشها که برآنند پایدار خواهد ماند تا آن زمان که از خیرخواهى و صلاح دریغ نورزد.
مطالعه و بررسى متن معاهدات و قراردادهاى عصر پیامبر[ص] و خلفاء موضوعى مستقل و مبسوطاست و در مجموع نشان دهنده این نکته که عنصر مصلحت به عنوان ثقل جدى جاى داشته است.
 5- Prisoners of war; There are many different approaches to this matter. In the battle of Badr, the Prophet (S A W.) consulted with his advisors about the fate of prisoners.92 This point shows that in this position, Maslaha element has an importance. In final decisions about the Badr captives, there were no similar methods. Some people like Nazr ibn Hareth, Aqabah-ibn-abi-Moit was murdered.93 Some people paid money (fedyeh). The amount of this money was not alike; it varied from 2000 derhams to 4000 derhanis9A In some cases, people were not forced to pay  any money. In other cases, those pagans who could read and write were ,95 freed as a reward for teaching several Muslims But, in cases such as Bani-Quraizeh prisoners of war, all the men of tribe were killed; in some cases the prisoners of w-ar were exiled (Bani-
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5.اسراى جنگ : تفاوت برخوردها دراین زمینه بسیار بوده است. نقل شده است که : در جنگ بدر پیامبر[ص] در زمینه سرنوشت اسیران با اصحاب خویش به مشورت پرداخت. 62این نکته نشان دهنده آن است که در این مقام عنصر مصلحت یابى اهمیت داشته .... در تصمیم گیرى نهائى نیز در زمینه اسیران بدر به یک شیوه عمل نشد. بعضى چون : نضر بن حارث عقبه ابى معیط و... در راه مدینه به قتل رسیدند. 63
از گروهى نیز فدیه گرفته شد.ازاینان نیز به یک میزان نبود از دو هزار درهم تا چهارهزار درهم نوسان داشت.64 ازبرخى نیز هیچ فدیه اى اخذ نشد. در مواردى مشرکانى که با خواندن و نوشتن آشنا بودند در پاداش تعلیم آن جان خویش را مى رهاندند. 65
اما در مواردى چون اسراى جنگ بنى قریظه مردان قبیله به تمامى به قتل رسیدند و در مواردى حکم به تبعیداسیران جنگى داده شد. 
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Nazir and Bani Qinqa'); in other cases; initially, the captives were sentenced to exile, then this sentence was cancelled, and all the captives were freed (the battle of Bani-Hovazen) and sometimes from the beginning of dominance, freedom sentence was issued (like the seizure of Mecca). In the period of Caliphs, we see also some of these masalih: Sometimes all the prisoners of war have been killed, sometimes they have been exiled and sometimes they have been freed by paying money (fedyeh). Also in the time of Imam Ali, it is seen different approaches to the prisoners of 96 
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 (بنى نضیر و بنى قینقاع ) و در مواردى درابتداء حکم به بردگى اسیران داده شد و سپس آن حکم لغو گردید و تمامى اسیران آزاد شدند (جنگ بنى هوازن ) و گاه ازابتداى غلبه حکم به آزادى داده شد (چون فتح مکه.)
در دوران خلفاء نیز ازاین سیاستهاى مصلحت آمیز مشاهده مى شود: گاه تمامى اسیران جنگى به قتل رسیده اند گاه به بردگى کشیده شده اند و گاه در مقابل جزیه و... آزاد زیسته اند. در دوران خلافت على[ ع] برخورد آفت آمیز بااسیران جنگ را مشاهده مى کنیم.
Juridical Problems
 In judicial system and executing the judicial decisions variety of approaches as well as methods of execution are observed. Appointment of judges sometimes was done by the central government and sometimes by provincial government, in some cases, the governor of province was committed to appoint a certain judge in the region. The second caliph ordered Amr-Ibn-AI-A'ss, the agent of government in Egypt, that Kaab ibn Zanneh be selected as the judge of that region.9  The jurisdictions of judges were also different. For example, in the period of second caliph, the judge of Egypt, Qeis-ibn-A’ss was also the judge of Sham region (Syria, Jordan, Palestine and Lebanon) and Sham
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مسائل قضائى
در سیستم دادرسى واجراى احکام تنوع برخورد و نیز شیوه اجرا را مشاهده مى کنیم. تعیین قضات گاه توسط حکومت مرکزى انجام مى یافت و گاه توسط حکومت ایالتى در مواردى حاکم ایالت مامور مى شد که قاضى خاصى را در منطقه بگمارد. نقل شده است که : خلیفه دوم به عمر و عاص کارگزار حکومت در مصر دستور داد که : کعب بن ضنه را به مقام قضاء آن منطقه برگزیند. 70
منطقه و محدوده قضاوت قاضیان نیز متفاوت بود. به عنوان نمونه : در عصر خلیفه دوم قاضى مصر به نام قیس بن العاص قاضى منطقه شام نیز بوده است
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was under the judicial system of Egypt.98 Separation of leadership from judgement position, because of the extension of tasks, occurred in the period of second caliph, something which was required by common maslaha in Islamic Society. The selection of judges have taken place by the expedient vision {Maslaha) of caliphs and governors. In the letter of Umar to Abu Musa we read: do not select as judge no one other than the rich and aristocrats, because the rich don't look forward to the people’s property and the aristocrat is not fearful of his status among people. This approach and advice was not anything but the perception of the caliph was from the Maslaha of selection among these two groups. 
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و دادرسى شام تحت پوشش دادرسى مصر بوده است. 71
تفکیک منصب ولایت و قضاوت بواسطه وسعت حوزه کارى هر یک از دو مسئوولیت در عصر خلیفه دوم پدید آمد و مصلحت رائج در جامعه اسلامى آن را مى طلبید.
درانتخاب به قضات نیز نکاتى را مشاهده مى کنیم که براساس بینش مصلحت گرایانه خلفا و والیان انجام یافته اند. قطان بن سفیان از پدرش نقل مى کند: در نامه عمر به ابوموسى چنین خواندم : کسى جز توانگران و نژادگان اصیل زادگان به قضاوت مگمار زیرا توانگران به مال مردم رغبت نمى کنند و نژاده اصیل زاده از موقعیت خود در میان مردم بیمناک نمى شود. 72
این تلقى و توصیه چیزى جز درک خلیفه از مصلحت انتخاب این دو گروه نبود.
Also, the vast spectrum of tasks of judges required that this work was regarded as a job. If in the beginning of the rise of Islam, the judgement of judges was the gratis task, development of Urban and civil society created many differences and conflicts and called for judges whose permanent job would be judgement. In this view', the problem of salary of judges is advanced. The second caliph writes to Abu Obeideh and Moa/. that: "Watch and select some men to act as judges and set a salary for them''.101 Imam Ali in the Malek Ashlar document has advised: "be generous so that the judge will not be in hardship and feel no need to the people".101 In the method of execution of sentences is also observed varieties
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همچنین وسعت حوزه کار قضاوت ایجاب مى کرد که این کار به عنوان یک شغل در نظر
گرفته شود.اگر درابتداى ظهوراسلام قضاوت قاضیان امرى منقطع و تفننى در زندگى آنان بود اما توسعه جامعه شهرى و مدنى اختلافات و تنازعات فراوان را پدید آورد و دادرسانى را مى طلبید که دراین کار زندگى خویش را بنهند و تمام فرصت را دراختیار آن قرار دهند. بااین توجه است که مساله مقررى قضات مطرح مى شود. خلیفه دوم به ابوعبیده و معاذ مى نویسد:[ بنگرید مردانى نیکوکار را برگزینید و به قضاوت بگمارید و براى آنان مقررى تعیین کنید]. 73 امام على[ ع] در عهدنامه مالک اشتر توصیه فرموده اند:[ وافسح له فى البذل ما یزیل علته و ثقل مع حاجته الى الناس] 74 چندان براو گشاده دست باش تااز حیث معیشت در تنگنا نیفتد واز مردمان بى نیاز گردد.
در نحوه اجراى حکم نیز تنوعات 
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based on social and governmental masalih. It is cited that the second caliph wrote to all Islamic regions that nobody should be excuted without his order.102 This historical citation shows a kind of higher court in the center of the government which addressed the sentence of death and regional judges did not have such right personally without the signature of caliph who in fact had the role of high judicial institution to execute the sentences of death Preferably, judgments such as addressing the crime of Moqeirah-ibn Shoabah, the governor of Kufa, in Madina shows that the problematic cases (such as addressing the crime of governors) was referred to the center of government and regional judges did not intervene in them. In some cases, delaying of penal sentences has been done for masalih. 
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مبتنى بر مصالح اجتماعى و حکومتى رویت مى شوند. نقل شده است که : خلیفه دوم به تمامى مناطق اسلامى نوشت که هیچکس را بدون فرمان او نکشند 75.
این نقل تاریخى - درفرض صحت - نوعى دادرسى عالى را در مرکز حکومت نشان مى دهد که به حکم قتل رسیدگى مى کرده است و قضات مناطق حق نداشته اند که شخضااحکام اعدام محکومین را بدون امضاى خلیفه که در حقیقت نقش نهاد عالى قضائى را داشت به اجرا برسانند.اوارجاح قضاوتهائى چون : رسیدگى به جرم مغیره بن شعبه والى کوفه به مدینه نشان مى دهد که دادگاههاى مساله آفرین (چون رسیدگى به جرم والیان حکومت ) به مرکز حکومت ارجاع مى شدند و قضات منطقه خود را در آن وارد نمى کردند. در مواردى نیز تاخیراحکام جزائى بواسطه مصالح انجام و یا توصیه شده اند. 
Specific Regulations 
In the government of the Prophet (S.A.W.) and caliphs, we encounter cases which have been dealt with based on Maslaha : 
1- The Prophet (S A W.) ordered that: the trees of a region in Taef  should not be cut and nobody should hunt in that region and punish the aggressors.103 This rule, undoubtedly has been a special Maslaha which was required in that region and that period. Doubtless, we can not regard it an eternal rule for Taef region rather, it is a rule which was issued out
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مقررات خاص
دراین فصل به فهرست امورى مى پردازیم که براساس مصلحت انجام یافته اند ...

1. پیامبر دستور دادند که : درختان منطقه وج طائف قطع نگردند و هیچکس در آن منطقه صید نکند.... 76

این حکم بى گمان مصلحت ویژه اى بوده است که در آن عصر و در آن منطقه ایجاد مى کرده است بى تردید نمى توان آن را حکم ابدى براى منطقه طائف دانست بلکه به اقتضاى 
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of a particular expediency (Maslaha).
 2. The rule of Zarar mosque: despite that the primary rule about mosques is that they should be respected, but after descending the Quran verse about a particular mosque, the Prophet (S A W.) ordered to destroy it and some people were committed to set that place on fire and after that, the Prophet (S.A.W.) ordered that place should become a garbage can.104 
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مصلحت خاص جعل شده است.
2. حکم مسجد ضرار: با آن حکم اولى مساجد تکریم واحترام آن اماکن است اما پس از نزول آیه[ والذین اتخذوا مسجدا ضرارالله] پیامبر[ص] دستور تخریب وانهدام آن را دادند.

افرادى مامور شدند که آن مکان را آتش بزنند و سپس پیامبر[ص] دستور دادند که مکان آن مزبله در آید. 77.
3. Despite this the Prophet (S.A.W,) refused to select personal guards, but in the battle of Tabuk, it is cited that: Some people guarded him in the Muslim Camp. "A group of Muslims were awake during the nights and guarded him. Therefore, circumstances and masalih forced the Prophet (S.A.w.) to accept personal guards.105 
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4. با آن که پیامبر[ص] از گزیدن وانتخاب محافظان شخصى امتناع داشت اما در جنگ تبوک نقل شده است که : عده اى از آن حضرت - در ارودگاه مسلمانان - حفاظت مى کردند. فیقوم الناس من المسلمین فیحرسونه... 79

گروهى از مسلمانان شبها بیدار بودند واز حضرت محافظت مى کردند.

بنابراین شرائط و مصالح پیامبر[ص] را به پذیرش محافظان شخصى واداشتند.
4-
In returning from the battle of Tabuk, the event of "Aqabah" occurred and some of the "Munafeqein" (hypocrites) decided to kill the Prophet (S.A.W.). Despite the fact that the Prophet (S.A.W.) recognized them, he refused to punish and explained as such: "I do not consider it good to say people, since the war between Muhammad (S.A.W.) and the pagans have been finished, he began to kill his friends". In this way, the Maslaha of preventing the circulation of this accusation forced the 106 Prophet (S A W.) to not persecute and punish them. 
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5. در بازگشت از جنگ نبوک [ واقعه[ عقبه] پدید آمد و عده اى از منافقان تصیم به قتل حضرت گرفتند. پیامبر[ص] با آن که آنان را شناخت امااز عقوبت آنان خودارى کرد واین گونه تعلیل فرمود:
انى اکره ان یقول الناس :ان محمدا لماانقضت الحرب بینه و بین المشرکین وضع یده فى قتل اصحابه 80.

من ناپسند مى دارم که مردمان بگویند چون جنگ محمد و مشرکان تمام شد به کشتار یاران خویش مشغول شده است.

بدینگونه مصلحت عدم رواج این اتهام پیامبران[ ص] رابه عدم پیگیرى و مجازات ملزم داشت.
5-
Abdollah Ibn Obii was the chief of the "Munafeqein" in Madina and from the beginning of emigration was involved in disrupting affairs and his presence in the majority of internal and external plots was felt.
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6. عبدالله بن ابى رئیس منافقان مدینه بود واز آغاز هجرت کارشکنى داشت و دراغلب توطئه هاى داخلى و خارجى حضوراو محسوس بود. 
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The Prophet (S.A.W.) did not have a harsh contact with him and his friends. This kind of approach was nothing other than understanding the Maslaha of Islamic society and doing on the basis of attracting his tribe.107
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پیامبر[ص] برخورد مماشات گونه با وى و یارانش داشت. ...1.

این گونه برخورد چیزى جز به اقتضاى درک مصلحت جامعه اسلامى و عمل به آن و جذب نیروها و تالیف دلهاى قبیله وى ... انجام نیافته است.
 6-
The Prophet (S A W.) initially prohibited people from eating sacrificed meat after 3 days, so that there would be enough meat for the poor and not be preserved for them. But after that because the situation of the Muslims had improved, he allowed its preservation.108
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8. پیامبر[ص] ابتداءاز خوردن گوشت هاى قربانى پس از سه روز منع مى کند ولى پس از آن اجازه استفاده و ذخیره سازى آن را صادر مى کنند. 84
 7-
The second caliph had ordered that the agents of government, should not enter Madina at night.109 This order was so that they could not exploit the darkness of night for transferring their illegitimate properties to Madinah. Also, he had ordered that before going to the governmental district, the properties of governors should be noted, so that they could be confiscated in the case of disproportional increase.110
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9. خلیفه دوم دستور داده بود که کارگزاران حکومت نباید شبانگاه وارد مدینه شوند. 85

این دستور براى آن بود که آنان نتوانستنداز تاریکى شب براى انتقال اموال نامشروع خویش به شهرشان (مدینه )استفاده کنند.
همچنین وى دستور داده بود که : قبل از عزیمت به منطقه حکومتى اموال حکمرانان و والیان یادداشت شود تا در فرض افزایش غیرمعقول مصادره گردد 86.

 8-
The second caliph when building the cities of Basra and Kufa ordered that nobody should build more than three rooms or increase the height of the houses.111 The existence of Maslaha element in this order is clear. The caliph issued this order to prevent luxury Thus, in continuance of this order, we read: “you observe the Sunnah so that you always have power.” 
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11. خلیفه دوم در هنگام بناى شهر بصره و کوفه دستور داد که : هیچ کس بیش از سه اتاق نسازد و به ارتفاع خانه ها نیفزاید. 88.

حضور عنصر مصلحت دراین دستور علنى و بى نیاز به تصویراست. خلیفه براى جلوگیرى از جو رفاه گرایانه و تجمل پرستانه به این دستور دست یازید ازاین روى درادامه آن فرمان مى خوانیم : شما سنت را رعایت کنید تا دولت همراه شما باشد.
9-
The second caliph arrived in Mecca in 17 H. and decided to enlarge the "Masjid-Al-Haram", ordered that those who agree to sell their
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12. خلیفه دوم درسال 17 هجرى به مکه آمد و به توسعه مسجدالحرام تصمیم گرفت. آنان که رضایت به فروش خانه هایشان دادند
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houses, the houses should be bought and those who refuse to sell their houses, the houses should be demolished and be added to Masjid-Al- Haram.112 This decision was made because that caliph considered that the space of "Masjid-Al-Haram" was not enough for the large number of people and there was no solution except its expantion.
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از آنان خرید و کسانى که امتناع کردند خانه هایشان راخراب کرد و به مسجدالحرام افزود. 89
این تصمیم بى تردیدازاین باور بر مى خواست که خلیفه محدوده مسجدالحرام را براى حکومت بزرگ اسلامى غیر کافى مى دید و جز توسعه آن راه حلى نمى دید.
 10- The Prophet (S.A.W.) has said to the companions that: "change the color of your white hair and do not make yourself similar to the Jews". Imam Ali was asked about this order, he said: the reason for this order was that the followers of Islam were few, but today Islam has developed and the security is established everyone has the right to do it or not. 113
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13. پیامبر[ص] به یاران فرموده بودند:

غیرواالشیب ولا تشبهوا بالیهود.

موهاى سفید خود را تغییر بدهید و خود را شبیه یهود نکنید.

ازامام على[ ع] درباره این دستور سوال شد ایشان فرموند: علت این دستور به این خاطر بود که : پیروان اسلام کم بودند اماامروز که اسلام توسعه یافته وامنیت حکمفرماست هر کسى مختاراست که این کار را بکند یا نکند. 90
 11- After Madina was the center of Islamic caliphate for about 35 years, paying attention to economic, political and military expediencies, Kufa was selected as the base of the Islamic government.114 
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14. پس از آن که مدینه حدود 35 سال مرکز خلافت اسلامى بوده است با توجه به مصالح اقتصادى سیاسى و نظامى کوفه را به عنوان پایگاه حکومت اسلامى برگزیدند. 91
The above mentioned points and examples show that the Maslaha element in social problems had clear existence. The case of evaluation of expediency in the period of the Prophet (S.A.W.) and Caliphs is the clear reason for the role of Maslaha in the social problems. What is important in this matter is that paying attention in formulating the methods of action has not been criticized by the Prophet (SAW) and caliphs and they have not monopolized this method for themselves and have not prohibited it for others. Their method was such that the expediency point of view should be
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نکات و نمونه هاى یاد شده نشانگر آنند که : عنصر مصلحت در مکتب و حکومت حضورى جلى داشته اند. ... اما آنچه دراین میان مهم جلوه مى کند این نکته است که : توجه به مصحلت در تنظیم شیوه و روش عمل مورد تنقیص و نقد پیامبر[ص] وامام على[ ع] قرار نگرفته است. آنان این اسلوب را درانحصار خود ندانسته اند و دیگران رااز آن برحذر نکرده اند. بر خلاف آنچه در مورد [قیاس] مشاهده مى کنیم روش تقریرى وارشادى پیامبر وامام على[ ع] آن بوده است که به دید مصلحت شناسى جامعه 

Rouhani’s PhD Thesis, p. 325

respected and the views which are based on them should be paid attention to, such as: exit from Madina in the battle of "Ohod" and using the "moat" which both were done according to the people’s view. Thus, we can not confine Maslaha to the Prophet (S.A.W.) alone. 
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حرمت نهند و به نظریاتى که بر آن مبتنى است توجه کنند مانند: خروج از مدینه در جنگ احد استفاده از خندق و...ازاین رو نمى توان توجه به مصلحت را در انحصار مقام عصمت نهاد. ...
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The Role of Maslaha in Islamic state:
 In an Islamic government, an Islamic state can intervene in every case in terms of Maslaha and regulate the society affairs. This matter is not unique to an Islamic government. All the governments in cases that the Maslaha of society is required, give themselves the right to intervene in the affairs of society. If the Islamic state felt the Maslaha for delimiting properties, it has right to do this. Even, in some cases if the benefit of society was required, would have the right to expropriate some people. Also, if for Maslaha of society and administration of the system, there is a need, has the right in addition to the taxes which is mentioned in Shariah, get extra taxes from the owners of property. The Islamic governor when faced with  the conflict of masalih of individual and that of society, gives top priority to the social Maslaha and when faced with the conflict of primary rules and governmental rules, gives priority to that is more important.115 The jurists have advanced the powers of an Islamic governor in

Rouhani’s PhD Thesis, p. 326

various matters,116 including: divorce in some cases,117 forcing the hoarder to sell his goods,118 pricing the goods,119 intervening in Islamic tax and big mines and jungles,120 executing "hudud" and "tazirat" ,121 *
122 * intervening in unowned properties, intervening in public "waqf" (pious foundation, mortmain), intervening in the legacy of a man who lacks heirs.123 The rule of an Islamic State always revolves around the masalih and its scope is very extensive and includes all the economic, political, juridical, military and cultural matters. The Islamic slate in all these fields can issue governmental rules for solving the problems on the basis of the Maslaha by the recognition of experts. 
Conflict of governmental rules with primary rules 
Giving priority to more important (Ahamm) issue is a rational principle which is affirmed by Islam. All the Islamic jurists have said about the conflict that the more important task should be implemented and important task should be disregarded. For example: if the enemy attacked an Islamic country and Islamic army was forced to pass the property of others for expulsing the aggressor; if an owner did not permit it, the governor can rule the passage and his rule has a priority over the right of ownership The jurists in the matter of Jihad have advanced an argument, known as "tatarrus" (establishing a shield) that if the offensive enemy had placed a Moslem or Moslems in front of his division and by this clear the path for
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his purposes, what is to be done? the jurists have said that: it should be studied whether the danger which is predicted by the enemy is more critical than death of certain number of Moslems. If Islamic state or experts believed that the danger of enemy was more fatal, there would be no choice except accepting the death of those Muslims and they would be 1 74 martyrs of this war. Islamic government in legal vision of Islam has a high position, so that the importance of other obligation, prohibitions in the face of the principle of Islamic government and state is less, therefore in interference and conflict maintaining Islamic government has priority over other rules. The reason for necessity of maintaining Islamic system has priority over other reasons.125 The above example is the strongest evidence for our claim. Despite that the life of man, in Islamic point of view has the highest position and respect, but if we should choose between death of a number of men and Islamic system, it is clear that maintaining the Islamic system has priority. Among Islamic principles that Islamic government should seek to realize them, justice, adjustment of wealth, anti-poverty policies and the like should be mentioned, and Islamic government can not have the laws and rules that arc incompatible with these principles. Because this would involve contradictions. Therefore, Islamic government in conflict between these principles and other laws, rules to the sovereignty of above principles to the other laws. For example if an Islamic governor on the
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basis of available statistics, considered the class distance undesirable he can issue orders for adjustment of wealth and reducing the class distance; or if an Islamic governor recognized that the rapid rate of population growth would have undesirable consequences including that bringing about poverty and dependence on outsiders and weakness of Muslims, he can rule for birth control and for the more important Maslaha prevents important Maslaha. In these cases the Islamic government when faced with interference and conflict gives priority to the more important matter. Masalih and corruptions should be evaluated and the best way should be selected. Mortaza Mutahhari calls this the war of masalih and considers the jurist responsible for doing this. He made an example about taxes in this regard.126
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Conclusion

The rules or laws in Islam are not established for an individual or a particular family or for a specific group, but they are generally promulgated for all individuals; because one of the most important qualities of the nature of Islamic legislation is universality. 
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A rule or law in Islam is not established for an individual or a particular family or for a specific group, but it is generally promulgated for all individuals; because one of the most important qualities of the legislating nature of Islam is universality.
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The Quran and Sunnah have given broad lines to the tackling of the legal problems leaving so much space to accommodate every sensible legislation which considers public interest in the strict sense of the word. In this way the
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the Qur'an and Sunnah have
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given broad lines to the tackling of the legal problems leaving so much space to accommodate every sensible legislation which considers public interest in the strict sense of the word. In this way 

Rouhani’s Ph.D. Thesis, p. 329

theory of Maslaha has a great role to play. It stands as a useful tool to a faqih without which his potential to solve new problems according to the Shariah could not work. The Quran and Sunnah have not mentioned all legal cases known to mankind and thus have not given ready made answers to all possible problems, which could occur. This gives scope for a Mujtahid to find answers to the daily questions of the society. For the very nature of the theory of Maslaha demands that a Mujtahid has to consider the unrestricted benefits in the light and according to the intentions of the lawgiver.
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the theory of al-masalih al-mursalah has a great role to play. It stands as a useful tool to a faqih without which his potential to solve new problems according to the Sharlcah could not work. The Qur'an and Sunnah have not mentioned all legal cases known to mankind and thus have not given ready made answers to all possible problems which could occur. This gives scope for a mujtahid to find answers to the daily questions of the society. For the very nature of the theory of al-masalih al-mursalah demands that a mujtahid has to consider the unrestricted benefits in the light and according to the intentions of the Lawgiver.
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The lawgiver (God) has considered each and every benefit in the Shariah in a sense that all benefits are connected, whether directly or indirectly, to the preservation of the five fundamentals, viz: religion, life, mind, offspring and material wealth. There is no difference of opinion between the Islamic scholars in that whatever preserves these fundamentals is a benefit and therefore must be taken into consideration, and whatsoever jeopardizes them has to be eradicated.
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the Lawgiver (God) has considered each and every benefit in the Sharicah in a sense that all benefits are connected, whether directly or indirectly, to the preservation of the five fundamentals, viz: religion, life, mind, offspring and material wealth. There is no difference of opinion between the Muslim scholars in that whatever preserves these fundamentals is a benefit and therefore must be taken into consideration, and whatsoever jeopardizes them has to be eradicated.
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Despite their different approaches to Maslaha, the leading Islamic Jurists of the Islamic schools are in agreement, in principle, that all genuine Maslahci which do not conflict with the objectives of the Lawgiver must be upheld. 
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Conclusion 

Despite their different approaches to maslahah, the leading ulema of the four Sunni schools are in agreement, in principle, that all genuine masalih which do not conflict with the objectives (maqasid) of the Lawgiver must be upheld. 
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The changing conditions of life never cease to generate new interests. If legislation were to be confined to the values, which the 
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Lawgiver has expressly decreed, the Shariah would inevitably fall short of meeting the Maslaha of the community. To close the door of Maslaha would be tantamount to enforcing stagnation and unnecessary restriction on the capacity of the Shariah to accommodate social change. As for the concern that the opponents of Maslaha have expressed that validating this doctrine would enable arbitrary and self-seeking interests to find their way under to banner of Maslaha, they only need to observance of the conditions that are attached to Maslaha will ensure that only the genuine interests of the people which are in harmony with the objectives of the Shariah would qualify.
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The changing conditions of life never cease to generate new interests. If legislation were to be confined to the values which the Lawgiver has expressly decreed, the Shari'ah would inevitably fall short of meeting the masalih of the community. To close the door of maslahah would be tantamount to enforcing stagnation and unnecessary restriction on the capacity of the Shari'ah to accommodate social change. … As for the concern that the opponents of maslahah mursalah have expressed that validating this doctrine would enable arbitrary and self-seeking interests to find their way under the banner of maslahah, they only need to be reminded that a careful observance of the conditions that are attached to maslahah will ensure that only the genuine interests of the people which are in harmony with the objectives of the Shari'ah would qualify.
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